Committee on Public Safety
~MINUTES~
Monday, February 25, 2019
3:00 PM

Committee Chair: Margaret A Cunzio

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER
This meeting was held jointly with Law & Major Contracts. With a quorum present, Chair
Margaret A Cunzio called the meeting to order at 3:18 PM.
Attendee Name

Title

Status

Margaret A Cunzio

Chair

Present

Nancy Barr

D6 Legislator

Present

Gordon A. Burrows

D15 Legislator (Minority Whip)

Present

Kitley Covill

D2 Legislator

Absent

Christopher Johnson

D16 Legislator

Absent

Damon Maher

D10 Legislator

Present

MaryJane Shimsky

D12 Legislator (Majority Whip)

Present

Arrived

Guests: DOC: James Birrittella, Justin Pruyne, Joseph Spano, Louis Molina LASW: Clare
Degnan LAW: Linda Trentacoste TLUSA: Katherine Schaffer

MINUTES APPROVAL
I. ITEMS FOR DISCUSSION
Oversight on the Department of Corrections and commissary.
Guests: Corrections Commissioner Joseph Spano, Deputy Commissioner Lou Molina, Chief
James Birrittella
1. (ID # 11321) Resolution – LEGISLATOR L. WILLIAMS, BOYKIN, A. WILLIAMS,
SHIMSKY, BORGIA, JOHNSON, COVILL, MAHER, CLEMENTS, BARR, KAPLOWITZ
AND PARKER: Overhaul Pretrial Laws:
Forwarding a draft Resolution calling on the New York State Legislature to Overhaul Pretrial
Laws.
Invited Guests: Free New York and Katie Schaffer from JustLeadershipUSA
Leg. Williams introduced item 11321 - Overhaul Pretrial Laws. Chair Cunzio introduced Katie
Schaffer and Clare Degnan, Legal Aid Services Westchester Leg. Williams asked Ms.
Schaffer to explain her views on bail and what should be included in the resolution. Ms.
Schaffer describe statistics on pre-trial bail hurts people, especially with poor people and
can change their life. Free New York is looking for a reform of those pre-trial laws including
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bail, discovery and speedy trial. Mrs. Schaffer stated the role of plea deals and how it takes
away their constitutional right. She also spoke about the movement to remove cash bail in
that there is no burden of proof for pre-trial incarceration which can end after only a few
seconds of discussion.
Mr. Schaffer described the current discovery of the case, New York is only one of four states
where prosecutors are not required to turn over evidence until after plea deals. That means
that people are making huge decisions on their lives without all the information. Due to our
outdated discovery laws New York is the only second to Texas in wrong convictions. On the
final piece of legislation she discussed speedy trial which has numerous loopholes that don’t
reflect the timeframe which is 90 days.
Ms. Degnan from Legal Aid stated that discovery is crucial and that often the courts require
defendants to return material from discovery back to the DA which creates a problem for
defendants. Ms. Degnan stated that if there was early discovery people would be better
prepared to enter a court case. Ms. Degnan referred to the case of Kalief Browder on how
these discovery, speedy trial and bail reform bills would prevent the next Kalief case.
Leg. Burrows asked for more conversation around bail and how it would work and how it’s
different from what currently takes place. Katie provided statistics about thousands of
people who sat in county jail on bails for lower than $1000 from 2010-2014. She described
it as the criminalization of poverty, she also mentioned that in Philadelphia that they
eliminated cash bail and there was not a significant increase in people skipping out on court.
Ms. Schaffer said that the best way to remind people to come to court is throughout texting
and due to speedy trial laws needing to be reformed most people don’t realize how many
court cases they have including lawyers. All the proposals included a requirement for a
reminder system either through a pre-trial agency or the courts via mail or text.
Leg. Maher referred to how he uses E-track to keep up to date on his court cases and how
these can be employed to remind people. Asked about exceptions to law for people who
violate certain crimes. Ms. Schaffer discussed discovery first and mentioned protection
orders for discovery to disclose particular information to protect people’s information. In
regards to timeliness of release in domestic situation the governor’s plan calls for 3 days
while the legislature is 2 days. Additionally, there is legislation that address pre-trial
incarceration and there are a set of crimes that clarifies for pre-trial detention. Leg. Maher
asked what other exceptions besides flight risk and witness intimidation are there in the
proposed.
Chair Cunzio asked how many other states have eliminated money bail. California, New
Jersey and DC have eliminated. Additionally, Ms. Schaffer said that the current proposal
would eliminate all cash bail. She also clarified that there would be no cash bail, but that
people would be entitled to due process. Those who are charged with more serious crimes
would be more likely to be detained pre-trial while lower level charges would be released to
return at another date. Leg. L.Williams believes that this legislation balances the scale and
that justice should not be determined on who can pay and that due process really means
due process.
Commissioner Spano stated that the DOC supports the overhauling of pre-trial reforms.
Deputy Molina said he was a proponent for ending cash bail and that a lot of person’s
freedom is tied to money. Cmsr. Spano also said that even without cash bail the courts have
ways to curtail these thing.
Chair Cunzio asked for an update on two correction officers who suffered gunshot wounds in
an offsite issue. Cmsr. Spano provided an update about the non-job related incident and
noted that the investigation is being processed by the Yonkers police department.
Chair Cunzio opened up the conversation about commissary at the jail and asked Cmsr.
Spano for his views on the agreement that was before A&C. Cmsr. Spano stated he was
pleased with the level of service with Aramark including the expansion of the eye care
program. The rates for commissary are competitive and the items that are being purchased
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are cheaper than similar items you find in stores. As part of the new agreement the county
surrendered 100k of commissions to reduce popular items cost in commissary and it was
well received by the population they served. There is also an arrangement with Key Bank
that allows folks who have been released to transfer their commissary money to an account
with a debit card with no related fees. Also, there is a pending arrangement to set up kiosk
in the jail for people can check their balance and report on issues that might arise.
Leg. Borgia asked if there any organization who can help those in jail who don’t have
outside resources. Cmsr. Spano said he was unaware. Leg. Johnson asked about the food
service of Aramark. Cmsr. Spano said there was a few issues regarding the timely
deliverance of food to inmates and that any issues were remedied swiftly and effectively.
Deputy Molina gave an update on My Brother’s Keeper and how they were selected for MBK
and how the jail is working to implement MBK initiatives with Nepperhan Community
Center. There’s also a new detox unit set up in the jail which is currently in stage one. Leg.
L. Williams

II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
With a motion by Legislator Shismky and seconded by Legislator Maher the following
nineteen items below were received & filed with a vote of 5 to 0.
1. (ID # 11432) Communication – HON. DAMON R. MAHER: The New Yorker
Article - "Sending a mother to prison can have a catastrophic effect":
Forwarding an article from The New Yorker Magazine entitled, "Letter from Oklahoma
Separated - Sending a mother to prison can have a catastrophic effect on her children.
Why, then does America lock so many woman up?"
RESULT:

RECEIVED AND FILED

2. (ID # 11457) Communication – HON. DAMON R. MAHER: Daily Freemen Article "Ulster County's New Family Court called 'a model' that others could follow":
Forwarding a Daily Freemen article entitled, "Ulster County's new Family Court called 'a
model' that others in NY could follow."
RESULT:

RECEIVED AND FILED

3. (ID # 11470) Communication – HON. DAMON R. MAHER: Dailyfreeman.com
Article - "Ulster County's new Restorative Justice Center":
Forwarding a Dailyfreeman.com article entitled, "Ulster County's new Restorative Justice
Center aims to steer youths away from crime."
RESULT:
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4. (ID # 11471) Communication – LEGISLATORS MAHER AND A. WILLIAMS: Pew
Charitable Trust Report - "Prison Health Care Costs and Quality":
Forwarding a Report from Pew Charitable Trust entitled, "Prison Health Care Costs and
Quality - How and why states strive for high performing systems."
RESULT:

RECEIVED AND FILED

5. (ID # 11479) Communication – LEGISLATORS SHIMSKY, PARKER, BOYKIN AND
MAHER: Correspondence regarding addiction services for County Jail Health
Provider:
Forwarding correspondence from the National Council on Alcoholism and Drug
Dependence/Westchester, Inc., regarding addiction services for County Jail Health Provider.
RESULT:

RECEIVED AND FILED

6. (ID # 11480) Communication – HON. MARYJANE SHIMSKY: Correspondence
regarding Reporting and Preventing Hate Incidents:
Forwarding correspondence from Ardsley Mayor Kaboolian regarding a Proposal on Policy
and Procedures for Reporting and Preventing Hate Incidents.
RESULT:

RECEIVED AND FILED

7. (ID # 11482) Communication – HON. MARYJANE SHIMSKY: NYTimes Article "The Kernel of Human (or Rodent) Kindness":
Forwarding a New York Times article entitled, "The Kernel of Human (or Rodent) Kindness."
RESULT:

RECEIVED AND FILED

8. (ID # 11484) Communication – HON. MARYJANE SHIMSKY: Routefifty.com
Article - "No Breathalyzer for the Stoned? Maybe that's OK":
Forwarding a Routefifty.com article entitled, "No Breathalyzer for the Stoned? Maybe that's
OK".
RESULT:

RECEIVED AND FILED

9. (ID # 11485) Communication – HON. MARYJANE SHIMSKY: Law360.com Article
- "Legal Aid Funder Faces Existential Crisis Under Trump":
Forwarding a Law360.com article entitled, ""Legal Aid Funder Faces Existential Crisis Under
Trump."
RESULT:

RECEIVED AND FILED

10. (ID # 11491) Communication – LEGISLATORS MAHER AND BARR: New York
Times Article - "How a Crackdown on MS-13 Caught Up Innocent HS Students":

Public Safety

Page 4

Printed 3/4/2019

Committee Meeting

Minutes

February 25, 2019

Forwarding a New York Times article entitled, "How a Crackdown on MS-13 Caught Up
Innocent High School Students"
RESULT:

RECEIVED AND FILED

11. (ID # 11492) Communication – HON. DAMON R. MAHER: Various Articles on
County Jails:
Forwarding various articles on County Jails.
RESULT:

RECEIVED AND FILED

12. (ID # 11493) Communication – HON. DAMON R. MAHER: Various Reports on
Prison Costs:
Forwarding various reports on Prison Costs.
RESULT:

RECEIVED AND FILED

13. (ID # 11514) Communication – LEGISLATORS TUBIOLO, SHIMSKY, MAHER,
BOYKIN, L.WILLIAMS, A.WILLIAMS, BARR, JOHNSON, COVILL, CLEMENTS,
BORGIA, PARKER AND PEREZ: NPR Article - "Report: Americans are now more
likely to die of an opioid overdose than on the road":
Forwarding a National Public Radio article entitled, "Report: Americans are now more likely
to die of an opioid overdose than on the road."
RESULT:

RECEIVED AND FILED

14. (ID # 11516) Communication – LEGISLATORS BOYKIN, SHIMSKY, MAHER, L.
WILLIAMS, A. WILLIAMS AND BARR : NYTimes Article - "How Does Bail Work and
Why Do People Want To Get Rid of It?":
Forwarding a New York Times article entitled, "How Does Bail Work and Why Do People
Want To Get Rid of It?"
RESULT:

RECEIVED AND FILED

15. (ID # 11536) Communication – LEGISLATORS MAHER, SHIMSKY, BOYKIN, L.
WILLIAMS, A. WILLIAMS, BARR, JOHNSON, COVILL, CLEMENTS, BORGIA, PARKER
AND PEREZ: Correspondence re: support of addiction treatment in County Jail:
Forwarding correspondence from Drug Crisis in Our Backyard regarding support of addiction
treatment in County Jail.
RESULT:

RECEIVED AND FILED

16. (ID # 11542) Communication – LEGISLATORS TUBIOLO AND MAHER:
3DPrint.com Article - "World's First House 3D Printing Factory Opens In
Eindhoven, Netherlands":
Public Safety
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Forwarding a 3DPrint.com article entitled, "World's First House 3D Printing Factory Opens In
Eindhoven, Netherlands."
RESULT:

RECEIVED AND FILED

17. (ID # 11552) Communication – LEGISLATORS SHIMSKY, BARR, A. WILLIAMS,
MAHER AND PEREZ: RouteFifty.com Article - "People Aren't Walking More, But
More Pedestrians Are Getting Killed":
Forwarding a Routefifty.com article entitled, "People Aren't Walking More, But More
Pedestrians Are Getting Killed."
RESULT:

RECEIVED AND FILED

18. (ID # 11555) Communication – LEGISLATORS SHIMSKY, CUNZIO, MAHER,
BOYKIN, L. WILLIAMS, A. WILLIAMS, BARR, JOHNSON, CLEMENTS, COVILL,
BORGIA, PARKER AND PEREZ: RochesterFirst.com Article - "Program will provide
opioid addiction treatment to Monroe inmates":
Forwarding a RochesterFirst.com article entitled, "Program will provide opioid addiction
treatment to Monroe County inmates."
RESULT:

RECEIVED AND FILED

19. (ID # 11559) Communication – LEGISLATORS SHIMSKY, MAHER, BOYKIN, L.
WILLIAMS, A. WILLIAMS, BARR, JOHNSON, COVILL, CLEMENTS, BORGIA, PARKER
AND PEREZ: New York Times Article-"4 Arrested and 23 Guns Seized in Plot
Against Muslim Enclave in Upstate NY":
Forwarding a New York Times article entitled, "4 Arrested and 23 Guns Seized in Plot
Against Muslim Enclave in Upstate NY."
RESULT:

RECEIVED AND FILED

ADJOURNMENT
Moved by Legislator Covill seconded by Legislator Shimsky the Committee adjourned at
4:12 PM.
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1.1.b

RESOLUTION

-2019

WHEREAS, on any given day, 25,000 New Yorkers languish behind bars in jails across the state
and every year, 162,000 New Yorkers are incarcerated in county jails outside of New York City;
and
WHEREAS, 67% of the people incarcerated in New York's county jails are- legally innocent and
overwhelmingly detained pretrial because they cannot afford bail; and

WHEREAS, the presumption of innocence is a Constitutional guarantee that all people have the
right to be considered innocent until proven guilty; and
WHEREAS, New York's current discovery law denies people facing criminal charges access to
critical evidence about their case, impedes their ability to make informed case decisions and fails
to protect Constitutionally granted rights to a fair and speedy trial and to Due Process; and
WHEREAS, racial disparity and socio-economic discrimination are rampant throughout the
pretrial system and at all points of the pretrial process, and both statistical and qualitative
evidence show that even brief periods of pretrial incarceration result in cyclical harm and
structural instability for individuals, families and communities; and
WHEREAS, New York's jail system costs counties across the State approximately $2.5 billion
per year; and
WHEREAS, in Westchester county, 1,000+ people - 61% of whom are pretrial - languish in jail
each day at a cost of 144.1million dollars annually; and
WHEREAS, structural overhaul of bail, discovery, and speedy trial laws in order to address a
biased, injustice and misguided pretrial system are all possible through legislative action; and
WHEREAS, bail overhaul legislation, S.2101/A.02726 discovery overhaul legislation,
S.1716/A.01431, and speedy trial legislation, S.1738 were introduced in the New York State
Legislature in 2019; NOW THEREFORE BE IT
RESOLVED, that the Westchester County Legislature expresses its support for the bills
referenced above and for the principles contained within those bills, including a transformed
pretrial system that protects the presumption of innocence and ensures due process for all
people; and be it further
RESOLVED, that this Legislature urges our State elected officials to support a complete
elimination o f cash bail and a pretrial system that treats all people accused of crimes as
worthy of release, fairness and the presumption of innocence. Every person whose case is under
consideration for detention must be afforded a robust, evidentiary, individualized hearing, with
neither broad preventive detention nor harmful technology -like algorithm-based risk
assessment tools, electronic and GPS monitoring, etc. - taking the place of money bail; and be
it further
RESOLVED, that this Legislature urges our state elected officials to support a complete overhaul
of New York's discovery law so that expanded discovery material is mandated to be turned over,
automatically and without redactions, to people accused of a crime at the outset of the criminal
procedure process; and be it further

Packet Pg. 26
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WHEREAS, New York's money bail system drives mass jailing and discriminatory wealth- and
raced-based detention; and

1.1.b

RESOLVED, that this Legislature urges our state elected officials to support the implementation
of a true speedy trial law in New York State that captures and fulfills the ideals contained within
the 61h amendment to the United States Constitution which guarantees a "fair and speedy trial";
and be it further

Attachment: RESO - Overhaul Pretrial Laws - DRAFT 2 (11321 : Overhaul Pretrial Laws)

RESOLVED, that this Legislature urges our state elected officials to support the reinvestment of
savings generated by these reforms back into communities most directly targeted or impacted by
the criminal justice system in New York State.

Dated:
White Plains, New York

COMMITTEE ON
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MaryJane Shimsky

Committee Assignments:

Legislator, 12 District

Appointments
Environment, Health & Energy
Law & Major Contracts
Legislation
Parks, Planning & Economic Development
Public Safety
Seniors & Constituencies
Social Services

th

Majority Whip
Chair, Committee on Public Works

MEMORANDUM
TO:
FROM:
DATE:
RE:

Benjamin Boykin, Chair, Board of Legislators
MaryJane Shimsky, Legislator – 12th District
January 14th, 2019
Email from Ardsley Mayor Kaboolian re: Proposal on Policy & Procedures for
Reporting & Preventing Hate Incidents

Please add the attached correspondence to the SS committee.

Tel: (914) 995-2821 • Fax: (914) 995-3884 • E-mail: Shimsky@westchesterlegislators.com
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-------- Original Message -------From: Nancy Kaboolian <nkaboolian@ardsleyvillage.com>
Date: Tue, December 04, 2018 4:15 PM -0500
To: HRC Inquiries <HRC-Inquiries@westchestergov.com>
CC: "Shimsky, MaryJane" <mjs2@westchestergov.com>, "Latimer, George"
<GLatimer@westchestergov.com>
Subject: WESTCHESTER COUNTY HUMAN RIGHTS COMMISSION - Proposal on Policy &
Procedures for Reporting & Preventing Hate Incidents
To: County Executive Latimer, Legislator Shimsky and the Westchester County Human Rights
Commission
On behalf of myself and the Village of Ardsley’s Multicultural, Diversity and Inclusion
Committee I would like to express our support for the Westchester County Human Rights
Commission’s proposal on Policy & Procedures for Reporting & Preventing Hate Incidents. Hate
crimes are destructive to both individual freedoms and community safety and having policies and
procedures to address these matters is paramount.
I would like to propose that the policy and procedures also include county and local law
enforcement departments in determining the best location to store hate incident data and how to
share that data when necessary with each other.
Thank you for creating this proposal.
WESTCHESTER COUNTY HUMAN RIGHTS COMMISSION
Proposal on Policy & Procedures for Reporting & Preventing Hate Incidents
Westchester County has experienced a rising number of reported hate incidents over the past 24
months. The Human Rights Commission has observed an uneven response from law enforcement
agencies and municipalities, causing confusion and concern among county residents. The
Commission is also aware that many hate incidents often go unreported, due to a lack of
information regarding reporting.
The WCHRC offers this proposal to develop Westchester County as a leader in hate incident
response, reporting, prevention and education in New York State.
Definition & Reporting of Hate Incidents:
DEFINITION:
A hate incident is an act motivated by prejudice or hatred that targets individual/s, group/s, or
private / public property because of a perception or belief about the target/s’: Race, Color,
National Origin, Ethnicity, Ancestry, Gender Identity / Expression, Sexual Orientation, Religion
(including religious practices, religious attire), Language, Age, and Disability (apparent or nonapparent).
Furthermore;
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Hate incidents are intended to intimidate the targeted group or individual. They are not
necessarily crimes as defined by local, state, or federal penal codes.
Hate incidents can involve some of the same conduct found in local, state, or federal penal codes,
and still not meet one or more of the legal criteria required of a crime.
Hate incidents can include conduct and communication in various forms.
Regardless of whether a hate incident meets the legal definition of a crime under the penal code,
victims tend to experience the same range of emotions. They can feel: harassed, threatened,
abused, anxious, fearful, and/or psychologically traumatized.
Hate incidents should be reported by everyone.
The HRC propose the following:
Collaboration between the Westchester County District Attorney’s Office, the Westchester
County Commission of Public Safety and the Westchester County Human Rights Commission,
including determining the best location to store hate incident data.
Hate incidents will be reported to local law enforcement and/or to the WCHRC via multiple
media options – phone/hotline, web-based data collection tool, reporting app, email, and inperson reporting at the HRC office.
Develop an HRC mobile-based application for accessible and easy reporting.
The HRC recommend legislation pursuant to 700.9.L of the Westchester County Human Rights
Law for the purpose of carrying out this plan.
Training:
The HRC proposes implicit bias and hate crimes/incidents investigative training, including using
qualified third-party trainers.
Recommended groups to be trained may include: municipal leaders, law enforcement, school
superintendents, school leaders, faith-based community leaders, college campus safety offices and
diversity staff, leaders in the local communities, and county government department heads.
Education & Outreach:
The HRC proposes an education and outreach plan for the County.
Hire a full-time staff person for the Commission to work solely on education and outreach. Duties
include:
Work with the CE’s office to create a bridge with the County DA’s Office.
Collaborate with the Commission on Public Safety in sharing and analyzing data on hate
incidents.
Formulate and implement a targeted education and prevention plan for impacted communities.
Develop and offer educational programs for schools and college campuses.
Utilize county agencies, commissions, and stakeholder groups to help amplify the educational
campaigns for the public.
Develop continual educational opportunities for leadership cohorts within the County, such as
faith-based leadership, educators, municipal leaders, and law enforcement.
Connect and collaborate with existing community groups & vulnerable populations on addressing
hate incidents.
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Deliver public awareness campaign to vulnerable populations regarding the accessibility and
necessity of reporting hate incidents. Examples: Centro Hispano, the LOFT, NAACP, WJC,
AMWA.
Develop workshops and trainings with experienced third-party organizations to educate
community leaders on best practices in addressing hate incidences.
Develop a holistic age-appropriate education campaign for children and youth.
Develop a holistic education program with the Youth Council from the County Youth Bureau.
Communications:
The HRC proposes a communications campaign for the county.
Create a Proactive Communications campaign –the proactive communications campaign will
include a call to action, which includes detailed instructions for residents to report hate/bias
incidents, posters and public service announcements.
Create a Reactive Communications campaign – Actions that can be taken by the HRC,
community partners and the public after a hate incident has occurred.
Create a Rapid Response Team to respond immediately within hours of a hate incident in the
County.
Nancy Kaboolian
Mayor
Village of Ardsley
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What we can learn from lab rats that don’t show empathy for other rats.

Illustrations by Henry Garrett
Morality exists only because we evolved the capacity to empathize. And
empathy provides the best guide to moral action. But there are those who
say that empathy is too selective to play such a central role in our moral
system.
Packet Pg. 68

Attachment: COMM - NYTimes Article - "The Kernel of Human (or Rodent) Kindness" - DRAFT (11482 : NYTimes Article - "The Kernel of Human

3.7.a

The Kernel of Human (or Rodent) Kindness
January 14th, 2019
Page | 3

People tend to empathize more readily with those who look, sound and
behave like themselves. We feel the pain more acutely of those who
resemble us. How then can empathy serve as a moral guide when it is
morality’s role to lead us away from cruelty toward people outside our
own group?
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To answer this objection, we can look to our fellow animals, many of
whom share our capacity for empathy. If a rat sees another rat drowning,
for example, it will forgo a chunk of chocolate to save its imperiled friend.
Its actions are guided by its empathy.
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Scientists at the University of Chicago further explored the nature of
empathy in rats. They found that a white rat raised among only white rats
will do nothing to save a black rat from a trap. Rats, like humans, can be
biased in how they act on, or don’t act on, their empathy.
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In a variant of the experiment, a white rat raised among only black rats
would save a black rat from a trap — but would fail to save other white
rats.
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And a white rat raised among black and white rats rescued rats of both
colors. The researchers found that it is not the rat’s color that determines
which type of rat it will show empathy for, but the social context in which
it was raised.
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In short, rats do not show empathy because of an innate recognition of
similarity in physical appearance. Likewise, when human empathy can be
partial, it is because the experiences of people from some groups are
hidden from our view, which limits our empathy toward them.
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It’s vital to recognize that prejudice is not baked-in: It is the result of our
ignorance. A failure to learn about people (or rats) of different kinds can
mean that we fail to recognize their pain as genuine pain. Empathy can be
switched off.
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Empathy by itself is not enough. It becomes an accurate guide for moral
action only when combined with knowledge of people of all different
backgrounds — knowledge that can be attained only if you are willing to
actively listen to people whose voices have been silenced.
Henry James Garrett is a writer and illustrator.
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With recreational marijuana now permitted in nine states, questions remain over the best way to
detect high drivers.
As legalized marijuana becomes more common in the U.S., the number of drivers testing positive
for it has been on the rise in recent years, with some research even showing pot eclipsing alcohol
as the most commonly detected intoxicant in people behind the wheel.
But this in itself does not mean there is a wave of stoned driving hitting the nation. That’s because
people process marijuana differently than beer, wine and liquor, and its presence in a driver’s
blood or saliva doesn’t automatically indicate that the person is impaired.
And while there are decades of research demonstrating how increases in blood alcohol levels
correspond to a person’s ability to drive safely, the same is not true for the main component of
marijuana that causes a person to feel high—delta-9-tetrahydrocannabinol, or THC.
For law enforcement in states with legal pot sales there have been new efforts focused on helping
officers identify drivers who may be impaired from marijuana.
But uncertainty over how to best determine whether a driver is too high to be safe has left some
advocates and experts casting doubt on traffic safety laws that depend on fixed thresholds for the
level of THC a driver has in their body. Instead, they advocate for police to adopt other methods
to figure out if the person is unfit to drive.
“Unfortunately when we look at traffic safety with regard to marijuana, and other drugs, through
this lens of alcohol, we become fixated on detection tests,” said Paul Armentano, deputy director
for the pro-cannabis group, National Organization for the Reform of Marijuana Laws, or
NORML.
“We cannot correlate the detection of THC, whether it’s in blood, or whether it's in breath, or
whether it's in oral fluid saliva, with impaired performance,” he added. “Detecting it doesn't give
us any information with regard to whether the person is impaired.”
Policy Questions in Era of Legalization
Studies from the 1970s through the 2000s have found pot can affect a person’s ability to drive,
slowing reaction times, and causing problems with tracking lanes, focusing and gauging risk.
But other past research backs up what Armentano is getting at: peak impairment from marijuana
doesn’t have a clear-cut, linear relationship with a person’s THC level.
When a person smokes marijuana, THC levels often hit an apex about 15 minutes afterwards,
while impairment peaks after about 90 minutes, studies have shown. Whereas with drinking,
driving performance generally degrades as the level of alcohol in a person’s bloodstream rises.
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Meanwhile, chemicals from marijuana can stick around in a person’s body well after they’re no
longer high. A frequent medical cannabis user might consistently have detectable levels of THC
in their blood without exhibiting any deterioration in their driving skills.
Questions about how to approach policies surrounding cannabis-impaired driving have garnered
greater attention in the past six years or so as nine states have legalized recreational marijuana for
adults.
Voters in Michigan and North Dakota will decide whether to do so this Election Day.
In Colorado, Washington state and California, law enforcement and traffic safety officials
described to Route Fifty last week where things stand with their programs for determining if
drivers are under the influence of pot, and some of the trends they are seeing.
Washington, for example, is training police officers so that they are certified to draw blood
samples from suspected impaired drivers, as opposed to taking the driver to a medical facility.
And a growing problem in the state has been a steep rise in the number of fatal crashes involving
drivers who are under the influence of marijuana and alcohol or another drug.
Legalized recreational pot is new territory for U.S. states. But many issues in play when it comes
to road safety are not, says Glenn Davis, highway safety manager for the Colorado Department of
Transportation, who worked previously as a police officer for about two decades. “People have
been driving high since there was probably stagecoaches,” he said. “It's always been a challenge.”
Data Still Coming Into Focus
Some oft-cited statistics on cannabis and driving safety come from a National Highway Traffic
Safety Administration study conducted in 2013 and 2014 that found 12.7 percent of nighttime
drivers tested positive for THC, up from 8.7 percent in 2007. In contrast, the share of drivers on
weekend nights that tested positive for any alcohol has declined from 36 percent in 1973, to 8.3
percent in the 2013-14 results.
In 2014, Colorado became the first state to begin legal recreational marijuana sales in the U.S.
The state’s Department of Public Safety issued a report in July that examines 17,824 DUI case
filings there during 2016 that had toxicology results. Among those, 13,620 of the drivers had
blood alcohol concentrations at or above the 0.08 legal limit.
Screening for marijuana was conducted in 3,946 of the cases. Of those, 2,885 tests, or about 73
percent, came back positive for THC. Only about half, or 1,369, had THC levels above 5
nanograms per milliliter of blood, a key legal threshold in the state similar to a blood alcohol
level.
Last year, there were 35 impaired driving deaths linked to cannabis in Colorado and in 2016 there
were 52, according to Davis. He noted that establishing a framework for recording data on traffic
safety and marijuana was one of the challenges in the wake of legalization.
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Before then, he said, “nobody really kept data on it because it wasn't hot.” But that’s changed.
“We've got like two solid years of data and I think we're going to probably need five or six before
we can really analyze where we're at,” Davis said. Some advice he has for states considering
legalization: “Start getting your data ahead of time, so you have a baseline.”
For Mark Medalen, impaired driving program manager for the Washington Traffic Safety
Commission, the state’s rise in fatal wrecks involving multiple substances is a troubling statistic.
The number of drivers in those crashes testing positive for more than one drug, or drugs and
alcohol, climbed steadily from 67 in 2011 to 137 in 2016, state statistics published in April show.
“We know that there's an increase in the number of drivers on our roads that have consumed
alcohol and marijuana,” he added, as he discussed incidents where drivers had multiple
intoxicants in their systems. “We're really paying attention to that.”
Davis said Colorado is experiencing a similar trend, with a rise in crashes involving more than
one substance.
The number of drivers in fatal crashes in Washington who tested positive for THC alone
increased from seven in 2013 to 27 in 2016. Recreational sales began there in July of 2014.
University of Oregon researchers this year released a working paper that used statistical modeling
to compare marijuana and alcohol traffic fatalities in Colorado and Washington, with a theoretical
“synthetic control” scenario where marijuana was not legalized in those states.
They note that deadly marijuana-related crashes increased significantly in Washington and
Colorado since 2012, but their findings suggest that these upward trends may have occurred even
if recreational pot sales remained illegal.
‘Beyond Just The Blood’
When states set a legal limit for an intoxicating substance in drivers, it’s known as a “per se” law.
Across the U.S., five states have per se standards for pot, according to the National Conference of
State Legislatures. These states include Washington, as well as Nevada, where legal recreational
sales began last year. Other states with legalized recreational marijuana, such as Alaska,
California and Oregon, don’t use that standard in their laws.
Washington’s per se limit is 5 nanograms per milliliter of blood. In Nevada the threshold is 2
nanograms. Colorado has a law in place that says it’s permissible to assume a driver is under the
influence of pot if the THC in their blood exceeds the 5 nanogram threshold.
"We've seen a huge increase in blood draws in the last five years,” said Medalen, the Washington
Traffic Safety Commission official. “Definitely, I think, there's a direct correlation around the
time recreational marijuana was legalized.”
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Medalen said his office has issued grants for a pilot project, where police agencies are training
officers to become state-certified phlebotomists, who can draw blood, cutting down on the need to
take DUI suspects to emergency rooms, or other medical facilities.
But Medalen points out that even with the state’s per se standard, “It goes beyond just the blood
... Blood can't testify in court.” Officer experience comes into play when conducting field sobriety
tests, or calling in colleagues trained to detect drug impairment.
Davis, in Colorado, says his state gets pitches from vendors who are offering devices to detect
driver THC levels. But putting them into use would require changes to state law, and he offered
the view that the state may want to proceed cautiously in this area.
"I was a pretty skilled DUI guy. I didn't need a device, because I could tell by their mannerisms,”
he said, recalling his time as a police officer. “I just don't want people to get to a point where
they're making an arrest based on a device,” he added. “Presence in itself is not an impairment.”
‘Totality of the Evidence’
Sgt. Oscar Chavez supervises part of the California Highway Patrol’s impaired driving section.
Legal retail sales for recreational pot began on Jan. 1 of this year in the state.
Chavez says one of the changes the agency made after legalization went into effect was to
mandate that every officer and sergeant complete a 16-hour training program known as Advanced
Roadside Impaired Driving Enforcement, or ARIDE, which focuses on teaching officers how
to identify and describe the signs of drug impairment.
There’s also a higher level course beyond ARIDE that’s known as Drug Recognition Evaluator,
or DRE, training. The process a DRE officer conducts to determine if a driver is impaired by
drugs involves steps like observing the person’s pupil size in different lighting conditions,
checking blood pressure, and taking their pulse in multiple intervals.
In California, after a DRE officer renders an opinion that a person is under the influence of a
drug, that person would have to submit to providing a blood sample, Chavez explained.
If a person is charged with a DUI, the evidence presented in court could include anything from
what the officer who first encountered them on the roadway saw, through a standard field sobriety
test, any ARIDE observations, the DRE exam and the results of the blood test.
“When it comes to detecting impaired driving nothing has really changed,” said Chavez. “We still
train our officers to pretty much take the totality of the evidence.”
Crash Risks
NHTSA conducted one of its other notable studies concerning marijuana and driving from 2010
to 2012 in Virginia Beach. The data included blood samples and saliva measurements from more
than 3,000 drivers involved in crashes, and 6,000 who were not in wrecks.
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THC was detected in 7.6 percent of the drivers involved in crashes, and 6.1 percent of those who
were not.
These initial findings showed the odds of crashing were about 25 percent higher for drivers
testing positive for THC. But, when the results were adjusted for other risk factors, like age and
gender (for instance, young males tend to get into more wrecks than others), the higher crash risks
linked to THC disappeared.
Researchers writing in a recent article in the Journal of Drug Policy Analysis suggest that the
maximum risk from cannabis alone, in terms of affecting a person’s driving, is more like talking
on cell phone or being drowsy, than driving with an illegal blood alcohol level.
They float the idea that “stoned driving alone (not involving alcohol or other drugs)” should be
treated as a traffic infraction, not a crime.
“Even if the testing situation were better-resolved than it currently is,” they wrote, “penalizing
driving under the influence of cannabis (alone) criminally with arrest and possibly incarceration is
disproportionate to how we treat driving under comparably severe impairments.”
‘Better Tools’
NORML’s Armentano offers ideas to improve the approach to determining if a driver is high and
is emphatic that relying on per se THC laws is a mistake.
He’d like to see basic field sobriety tests updated to include validated measures that have been
shown to indicate that a driver is specifically under the influence of pot, such as testing how well
a person can estimate the passage of 30 seconds of time.
Another policy he supports is an “open-container-like” law for cannabis. People busted driving
with an open beer are considered to have broken the law, why not make the same true for
marijuana?
"If our concern, rightly, is on better detection of impaired drivers, then our focus needs not to be
on the detection of compounds that may or may not be related to impairment,” he said. “Our focus
needs to be on providing law enforcement with better tools to actually measure drivers’
performance.”
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Anyone who's watched TV legal dramas probably recognizes the Miranda rights that police
officers recite when making an arrest, which include the right to an attorney and the addendum
that "if you cannot afford an attorney, one will be provided for you."

But free legal help is only guaranteed in criminal law. In most civil court matters, such as tenantlandlord housing disputes, domestic violence cases and child custody battles, no such right to an
attorney exists. If you want representation in court, you have to pay for it — or represent yourself.
For those who can't afford lawyers in civil cases, Congress established the Legal Services
Corporation in 1974, a nonprofit that grants federal legal aid money to service providers across
the country. LSC President Jim Sandman said most Americans don't know the importance of the
legal services his organization funds.
"They don't realize that you can lose your home, you can have your children taken away from
you, you can be a victim of domestic violence in need of a protection order against an abuser —
and you have no right to a lawyer if you can't afford to pay for one," Sandman said.
Following Donald Trump's election to the presidency, the LSC and its grantees face an existential
crisis — for the first time since President Ronald Reagan left office, the executive branch has
repeatedly called for LSC's elimination.
In proposed budgets for fiscal years 2018 and 2019, the Trump administration said Congress
should "end the one-size-fits-all model of providing legal services through a single federal grant
program" because state and local governments "better understand the needs of their
communities."
Despite Trump's recommended budget cuts, bipartisan support led Congress to appropriate $410
million earlier this year. But according to Dan Glazier, executive director for the Legal Services
of Eastern Missouri, the money LSC receives is not nearly enough to provide legal services for
the more than 60 million Americans with family incomes at or below 125 percent of the federal
poverty line, defined as $31,375 for a family of four or $15,175 for a one-person household.
LSEM, which relies on LSC money for over a quarter of its budget, was forced to turn away half
of those who asked for help in 2017, primarily due to a lack of resources. If the LSC were
eliminated, it would force Glazier to cut staff, leading to fewer people who receive help.
"When we are not able to serve people," he said, "these can often be life-and-death issues. We are
absolutely talking about survival."
In states like Alabama, Mississippi and Idaho, where local legal services support is thin, the
effects of defunding the LSC would be far more drastic: grantees would lose two-thirds of their
budget or more.
With at least two more years of Trump budget proposals, legal services providers know the issue
of eliminating the LSC isn't going away. Even with Congress as a reliable backstop so far, Glazier
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doesn't take the threat lightly.
"We look at ways to find other funding sources each and every day ... to prepare ourselves for a
situation where we might lose that Legal Services Corporation funding," he said.
A Perennial Issue
From the early days of federal efforts to provide legal aid, funding has been a perennial issue.
Before the LSC was created, legal aid fell under the Office of Economic Opportunity and its
Legal Services Program, established in the mid-1960s as part of President Lyndon B. Johnson's
War on Poverty.

The OEO employed attorneys who brought actions against federal, state and local government
agencies to pursue law reform for the indigent. As the ensuing cases led to landmark decisions on
behalf of welfare recipients, poor tenants and consumers, they also earned the office enemies who
felt federal funding was being improperly used for partisan reasons.
"Legal Services had a track record that was similar to the solicitor general's track record at the
Supreme Court," said Alan Houseman, president of the National Equal Justice Library. "And a lot
of these cases were cases where it changed policy in practice at the state and local level that some
people didn't like."
One of those people was then-California Gov. Ronald Reagan, who took umbrage with the fact
that government-funded legal services lawyers were successfully litigating against government
agencies. In 1970, Reagan joined a wave of other governors who had vetoed OEO grants, calling
out a California grantee for "gross and deliberate violations" of regulations.
That dispute, and other political controversies, led President Richard Nixon to propose nixing
OEO in January 1973. In its place, and in keeping with recommendations from the American Bar
Association, he called for the creation of an independent legal services entity, separate from the
federal government but funded by Congress, whose directors would be appointed by the president
and confirmed by the Senate.
The month before he resigned, Nixon signed off on the Legal Services Corporation Act of 1974,
one of the last bills to cross his desk.
An organization funded at $71.5 million annually in 1975 grew to $300 million by 1980. At the
time, lawmakers believed that sum would support "minimum access" in the form of at least two
legal aid attorneys per every 10,000 indigent people.

But when Reagan ascended to the presidency, his administration initially sought to eliminate LSC
entirely. White House pressure eventually led lawmakers to slash 25 percent of the budget. Legal
aid providers across the country closed offices: by 1983, more than a quarter of legal services
attorneys had been cut.
Funding under subsequent administrations hasn't kept pace with inflation. The National Center for
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Access to Justice's most recent Justice Index data shows the current national average for legal aid
attorneys per 10,000 indigent people is 0.64 — less than one-third of minimum access.
Federal vs. State
The LSC faced another elimination bid in 1994, as part of conservative lawmakers' so-called
"Contract With America" that outlined drastic budget cuts across the board. Some Republicans
remained committed to the program, but funding was still slashed by a third and additional
restrictions were imposed to narrow the scope of activities that federal money could fund.

By the end of 1996, LSC had been trimmed down to its current status as a funder of legal services
focused on individual representation and day-to-day legal problems. Today, the financing battles
over LSC are less ideological than they once were, according to Don Saunders, vice president for
civil legal services at the National Legal Aid & Defender Association.
"Even on the right, we've heard that members of the Freedom Caucus have attended fundraisers
that support legal aid," Saunders noted. "But there are many conservatives that feel the federal
government should fund nothing but highways and defense. I think our fight and debate today is
much more in that arena."
Brian Riedl, senior fellow at the Manhattan Institute and the former chief economist to Sen. Rob
Portman, R-Ohio, noted that many legal services providers "are already funded" by state
governments, private organizations and pro bono attorney groups.
More than 230 providers don't receive any money from LSC, which allows them to operate
outside the confines of federal restrictions. And overall, support for legal aid has actually grown:
Since 1982, state and local government funding has increased from a few million dollars to over
$500 or more million, in keeping with a general shift from federal reliance to a more diversified
revenue stream.
"There just isn't a federal role in such a local and privately funded priority," Riedl said.
But while state funding has increased, it hasn't increased uniformly. In terms of legal aid dollars
per aid-eligible person, states differ widely, from a high of $102.59 to a low of $9.30, according
to Houseman. The highest-funded regions include the Northeast, Mid-Atlantic, Midwest and
West, while the lowest are in the Rocky Mountain states and the South.
Representatives for the Office of Management and Budget did not respond to repeated requests
for comment on the suggested federal budget cut, or how it would affect states like Mississippi,
Alabama and South Dakota — places with few non-LSC providers, where LSC grantees relied on
federal funding for more than 74 percent of their 2015 budgets.
Anne Milne, the executive director for Utah Legal Services, said LSC provides more than half of
her group's budget. If LSC were defunded, the state's aid-eligible population of 438,985 people
would feel the effects, she said.
"It would have an immediate impact on thousands of low-income Utahns, who would go without
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representation in cases involving basic needs including safety from abuse and having a roof over
their heads and a decent place to live," Milne said.
Riedl suggested, however, that some states may be calculating their legal aid budgets based on the
security of having the LSC as a “federal backstop.”
"If there's no federal backstop, the political pressure could rise in these states to better fund these
programs," Riedl said. "If Mississippi voters decide that this is not a priority for their state
government and prefer that it be done with private funds, then the politicians will likely reflect
that."
What Comes Next?
LSC Chairman John Levi said he was "surprised" when he heard the news that Trump wanted to
eliminate a roughly $400 million program from a $4.4 trillion federal budget.

"But I also felt that this was a new administration," Levi added, "and they might not have all the
facts that they need."
As LSC's Sandman put it: "The biggest problem that we face is ignorance of the issue."

Levi noted that even Congress' fiscal year 2019 budget, which marks the first $400 million-plus
allocation since 2011, "is far short of what we need." The board had requested $564.8 million.
When asked whether LSC will ever reach 1980's "minimum access" peak funding again —
equivalent to $893 million in today's dollars — Houseman took a long pause.
"Probably not," he said. "But I do think it's possible that funding will continue to incrementally
increase."
Previous LSC leadership has responded to federal opposition by looking for other funding
streams. Former LSC President Martha Bergmark, who experienced the 1996 budget cuts, called
that year "an existential moment for federal funding for legal aid."
"It did persuade us, without a doubt, that diversifying the funding needed to happen," she said.
"What we saw was that, in light of the general budget picture, looking to the federal government
for everything that was needed for legal aid was just not going to pay the bills."
Back then, LSC aimed to drum up increased state support, encouraging the creation of state
access to justice commissions. Washington was the first state to establish one, and today, more
than 40 such commissions are working to ensure access to legal representation is widely
available.
The current LSC leadership is following a similar path toward more varied revenue sources. Levi
said his is the first LSC board to embark on a quest for private funding. He touted LSC's 2017
"Justice Gap" report, co-funded by the William and Flora Hewlett Foundation and the Kresge
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Foundation, as one of several initiatives recently undertaken without relying on federal dollars.
Levi's board is also tapping over 75 celebrities such as football coach Jim Harbaugh, baseball Hall
of Famer Hank Aaron and author John Grisham to help raise public awareness about the crisis in
civil legal aid across the country.
Whether Trump will call for LSC's elimination again remains to be seen. His next budget
proposal is expected in February 2019.
If he manages to convince Congress to cut the program, South Carolina Legal Services Director
Andrea Loney said her organization, which was 60 percent reliant on federal funds in 2015,
would be "in absolute trouble."
"Unlike a lot of other states, we're not very successful with fundraising," Loney said. "We're a
fairly poor state. Could we, in fact, function?
"The answer is no," she said.
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January 14, 2019

RE:

New York Times article 1-11-19 - How Does Bail Work, and Why Do People
Want to Get Rid of It?

Please add the attached article to the February 4th Agenda for referral to the proper committees. I
suggest it be forwarded to the following committees:
-

Environment, Health & Energy
Public Safety
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How Does Bail Work, and Why Do
People Want to Get Rid of It?

Bail bondsmen like Eduardo Guilarte, of BailNYC, guarantee bail payments for people who
can’t afford to pay them, and then take a percentage from their clients as a
fee.CreditCreditHiroko Masuike/The New York Times
By Alex Traub
Jan. 11, 2019
In 2017, around 33,000 criminal defendants in New York couldn’t post bail at their initial
hearing. They went straight from a courthouse to jail simply because they were poor.
States such as New Jersey, Arizona, and California have all recently adopted new rules
eliminating or sharply curtailing the use of cash bail. The New York government could pass its
own bill as soon as this spring. Advocates for criminal justice reform say that ending the bail
system would help curb mass incarceration.
Abolishing bail, however, raises the question of whether additional measures to detain criminal
defendants will be needed. In a news conference last week, Mayor Bill de Blasio said the
criminal justice system needs not only “reform” but also “tightening up,” particularly through
allowing judges to consider a defendant’s level of “dangerousness” before granting bail.
In response, a dozen advocacy groups, such as the Legal Aid Society, released a statement
accusing the mayor of attempting to “derail essential reforms to New York’s bail and parole
release systems and to reverse progress made toward the decarceration of New York’s jails and
prisons.”
How bail works
After they are arrested, criminal defendants ordinarily see a judge within 24 hours. Judges
have a number of choices for determining what happens next.
The most lenient option is releasing defendants with a promise to return for their trial. The
severest is ordering defendants, if they are deemed a flight risk, to be detained in jail until a
trial verdict or plea deal.
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Bail provides a middle path: Defendants remain free but face the threat of a financialPacket
penalty.
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Setting bail
New York judges can choose from nine different types of bail, some of which require no upfront
payment. Typically, however, judges favor cash bail, which calls for immediate payment to the
court. If the court’s requirements are met, the bail money is returned to whoever put it up.
Judges weigh a variety of factors, including the financial resources of the accused and the
recommendation of prosecutors.
Wealthy defendants can afford to pay the amount directly — Harvey Weinstein, for instance,
had his lawyer hand over a cashier’s check worth $1 million during his arraignment.
The role of the bondsman
Those who cannot afford bail must choose between jail and reliance on a commercial bail
bondsman. Under New York law, bondsmen can charge a fee of up to 10 percent for bail set
under $3,000 and only six percent for any amount above $10,000.
The bondsman keeps this payment regardless of the outcome of the case. This compensates for
the risk taken by sponsoring an accused criminal — since if that person doesn’t show up to
court, the bondsman must fork over his or her bail to the government.
The problem with bail

Jail is “an accelerator of human misery,” said Jonathan Lippman, New York’s former chief
judge and currently the chair of an independent commission on criminal justice reform. “You
come out a changed human being.”CreditTony Cenicola/The New York Times
The most fundamental criticism of the bail system is that it needlessly imprisons poor people.
In 2010, when he was 16, Kalief Browder was accused of stealing a backpack and released on
$3,000 bail, which his family could not afford. Mr. Browder spent nearly three years in jail on
Rikers Island waiting for trial before the charges against him were dismissed. In 2015, he
committed suicide.
“Whether you’re in jail for three days, three weeks, three months or three years, it’s an
accelerator of human misery,” said Jonathan Lippman, the former chief judge of New York
State’s highest court and currently the chairman of an independent commission on criminal
justice reform. “You come out a changed human being.”
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The bondsman business

At BailNYC, in Chinatown, Manhattan.CreditHiroko Masuike/The New York Times
New York bondsmen are more tightly regulated than those in other states, but they have been
accused of failing to return collateral and charging illegal fees to their generally poor clientele.
Last year, the Department of Consumer Affairs accused the bondsman Marvin Morgan of
circumventing industry rules. For one thing, he charged up to $1,000 for courier costs. Mr.
Morgan lost his bondsman license.
Eduardo Guilarte, founder of BailNYC on Baxter Street, said that criticisms of the bail bond
industry are a “smokescreen” for deeper social issues, and that bondsmen fulfill a unique duty
at no cost to taxpayers.
“For the system to work, it has to matter to somebody,” Mr. Guilarte said. “When a defendant
doesn’t show up, it matters to me, because I have to write that check right then and there. ” No
one will have such an incentive to find accused criminals skipping court if reform measures
eliminate bondsmen, he argued.
Changing the law

The new Democratic Senate might eliminate cash bail.CreditStephanie Keith for The New
York Times
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Politicians used to back Mr. Guilarte’s views. Just last year, the Republican-controlled New
York State Senate declined to move a measure passed by Democrats in the Assembly to do
away with cash bail for many crimes.
But Democrats now control the Senate. The new deputy majority leader, Michael Gianaris,
has sponsored a bill that would eliminate cash bail. Gov. Andrew M. Cuomo, a Democrat, says
eliminating cash bail is one of his top priorities.
“I’ve never seen this much momentum, which leaves me very optimistic,” Mr. Gianaris said. He
added that eliminating bail could be part of a criminal-justice-reform package to be passed
along with the state budget by March 31. “But on this issue more than most, it’s critical that we
do it right.”
So bail is abolished. Then what?
The California government recently passed a law replacing cash bail with a new system, known
as risk assessment, which has divided advocates of reform.
The new law creates levels of risk based on likelihood to show up in court and threat to the
public, with some defendants guaranteed time in jail before their case is decided. Since these
judgments are based on criminal history, and the criminal justice system has been riddled with
bias, “risk assessments are inherently bringing forward that racism and that discrimination,”
said Tina Luongo, the chief criminal defender of the Legal Aid Society. She compared this to
Mr. de Blasio’s suggestion about judges determining “dangerousness.”
Alternatives to bail
In March 2016, New York implemented a citywide program called supervised release. It
resembles parole: in lieu of jailing people who cannot post bail, a judge can let them go free on
the condition that they agree to meet with a social worker one to four times a month and
maintain regular phone contact with that person until the outcome of their case.
Other initiatives that sidestep bail include problem-solving courts and diversion programs.
They replace fines and jail with programs that help defendants, such as drug treatment, and
mandatory community service.
Bail would also become less of a problem if judges simply used alternatives to cash bail already
on the books, Ms. Luongo explained. For instance, judges can make bail conditional on
defendants first missing a court date.
Asked if meaningful change could happen within the system as it stands, Ms. Luongo replied,
“Yes. Tomorrow.”
A version of this article appears in print on Jan. 13, 2019, on Page MB7 of the New York edition with
the headline: How Cash Bail Works, and Why Some Want It Gone. Order Reprints | Today’s
Paper | Subscribe
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MaryJane Shimsky
Legislator, 12 District
th

Majority Whip
Chair, Committee on Public Works

Committee Assignments:
Appointments
Environment, Health & Energy
Law & Major Contracts
Legislation
Parks, Planning & Economic Development
Public Safety
Seniors & Constituencies
Social Services

MEMORANDUM
TO:
FROM:
DATE:
RE:

Benjamin Boykin, Chair, Board of Legislators
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Route Fifty: “People Aren’t Walking More. But More Pedestrians Are Getting
Killed” by Bill Lucia

Please add the attached article to the EH&E and PW committees.
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The trend appears to be especially troublesome in the South, and for minorities and lower-income
communities.
The number of pedestrians getting struck and killed by vehicles on America’s roadways has been
on the rise in recent years and there are steps that all levels of government could be taking to
address the problem, according to a report released on Wednesday.
States and metropolitan areas in the South were some of the most dangerous for pedestrians over
the decade that ended in 2017, the report says. It also highlights how people who are poor,
minorities, and older face outsized risks when walking compared to other groups.
“The bottom line is that we are killing more people walking,” Emiko Atherton, director of the
National Complete Streets Coalition, said during a call with reporters on Tuesday.
The coalition worked with the advocacy group Smart Growth America to produce the study,
which relies on federal crash data.
The authors of the report looked at pedestrian deaths between 2008 and 2017. During that period,
they found that 49,340 people were hit and killed by vehicles in the U.S. That’s equal to a rate of
more than 13 people per day, according to the report.
From 2008 to 2014, the annual total fatality figure was between 4,109 and 4,910. But in 2015 and
2016 it climbed to 5,494, then 6,080, before slipping to 5,977 in 2017.
Despite the increase in fatalities, people were not walking more during the 10 year period that
researchers examined. And while people were driving more, vehicle miles travelled in 2017 was
only 8.1 percent higher than in 2008, while pedestrian deaths rose over a third.
Pedestrian fatalities during the decade also increased as a share of all motor vehicle-related
deaths, from 11.8 percent to around 16.1 percent. In contrast, motorist deaths declined.
Included in the report is a ranking of all 50 states and 100 of the largest metropolitan areas in the
U.S. based on a Pedestrian Danger Index.
The index measures how deadly it is for a person to walk in a state or metro area, while
controlling for population and the number of people who walk to work in that place.
Florida ranked worst on the index among states, followed by Alabama, Delaware, Louisiana
Mississippi, Georgia, New Mexico, Texas, Arizona and South Carolina.
Eight of the top 10 most dangerous metropolitan areas based on the index were located in Florida.
Also in the top 10 were Bakersfield, California and Jackson, Mississippi.
The report authors take the position that street design is not evolving enough to improve
pedestrian safety. They also say that federal and state policies, standards and funding programs
prioritize the speedy flow of cars, over the safety of other users.
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“Our infrastructure just isn’t keeping up with the needs we place on it,” Atherton said. “Changes
to improve safety take awhile,” she added. “But when we are building, we’re most certainly
building more dangerous roads, like arterials.”
There are other factors Atherton and others pointed to in explaining why more people on foot
have been getting killed in crashes.
One is that more people are driving larger vehicles, like sport utility vehicles and trucks, than in
the past. Research shows that these heavier vehicles are more likely to kill people when they hit
them compared to smaller vehicles, like passenger sedans.
Another factor is the “suburbanization of poverty,” which has left poorer people living in areas
with streets that are poorly designed to safely accommodate pedestrians.
Charles Brown, a researcher at the Alan M. Voorhees Transportation Center at Rutgers
University, described disparities in the report across minority and age groups and income levels,
when measuring fatalities based on the number of deaths per thousand people.
African-American people between 2008 and 2017, he said, were 72 percent more likely to have
been struck and killed by drivers while walking compared to people of other races.
Adults age 50 or older were 47 percent more likely to be fatally hit by a vehicle than their
younger peers.
And in neighborhoods where median household income levels were $36,000 or less, between two
and three pedestrians were killed per 100,000 people, compared to a rate of less than one
pedestrian per 100,000 in neighborhoods with incomes of $79,000 to $250,000.
Brown said multiple reasons are to blame for the higher fatality rate in poorer areas.
People in poorer communities, he said, are more likely to be commuting on foot or using transit.
Low-income neighborhoods in the U.S. are also often located in the vicinity of busy arterials and
highways, and may lack sidewalks.
“It is also true, unfortunately, that this is and has also been historically a direct result of systemic
racism,” Brown said.
“Lower income and minority communities receive education and enforcement. Whereas their
counterparts receive a disproportionate share of quality infrastructure,” he continued. “As a
society we have weaponized transportation as a tool of oppression.
“Complete streets, if done correctly, can be a tool of liberation,” Brown added.
Another concern is the safety of pedestrians with disabilities.
Carolyn Grawi, executive director of the Center for Independent Living Disability Resource
Center, described on Tuesday’s call how she was struck in a crosswalk by an SUV in Pensacola,
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Florida. Grawi, who is legally blind, said the crash resulted in a concussion. Police determined
she was not at fault.
“For many people with disabilities, driving is not an option,” Grawi noted.
So what’s to be done to combat the rise in pedestrian deaths? The report outlines a number of
actions that state and local governments can take to improve pedestrian safety.
For example, prioritizing safety over the flow of traffic. Specifically, the report suggests getting
rid of a road design metric known as “level of service,” which measures how successful a street is
based on its lack of vehicle delays.
Designing roads to reduce speeds wherever possible is another step the report recommends.
It also calls for focusing on safety projects that benefit people in demographic groups that are
disproportionately hit by vehicles. Testing out low-cost, short-term fixes to safety hazards, with
an eye toward permanent solutions, is another option the report highlights.
Atherton stressed that the federal government has a role to play, and not just by providing more
money for transportation projects.
Her group would like to see Congress adopt a national “complete streets” policy—which
generally refers to designing and building streets that allow people to travel safely, regardless of
their demographic group or what mode of transportation they’re using.
If a policy like the one the National Complete Streets Coalition envisions were to be adopted, she
said, it would require states and metropolitan planning organizations to have to consider all users
when they’re using federal dollars to plan transportation projects.
“That would mean,” she said, “that you can no longer just think of vulnerable users as an add-in.”
The coalition would also like not only for states to set stronger safety targets for pedestrians, but
also for there to be federal penalties, with funding perhaps, if they fail to meet those goals.
A significant federal infrastructure bill, if one were to materialize, or the reauthorization of major
federal surface transportation funding legislation, which is set to expire in 2020, Atherton said,
could provide openings for discussions about these sorts of topics.
Billy Hattaway, director of transportation for Orlando, Florida, which is located in the metro area
that the report lists as the most dangerous, said it would also help if Congress reversed a policy
that restricts certain funds from being used for safety education initiatives.
Hattaway previously worked on pedestrian safety efforts during his time at the state Department
of Transportation, after the same report in 2011 found that Florida had trouble with pedestrian
fatalities. He dismissed a question on Tuesday about the validity of the index.

Attachment: COMM - RouteFifty.com Article - "People Aren't Walking More, But More Pedestrians Are Getting Killed" - DRAFT (11552 :

People Aren’t Walking More. But More Pedestrians Are Getting Killed
February 4th, 2019
Page | 4

“We have a problem that needs to be dealt with,” he said. “We have way too many people dying
on our roads throughout the country and we have our share, obviously, in the state of Florida.”
Packet Pg. 182

3.17.a

Hattaway noted steps that the state has taken to improve pedestrian safety, like targeting resources
toward specific counties, and a complete streets policy adopted in 2014, which led to guidelines
aimed at lowering vehicle speeds. He pointed to projects in Orlando, too.
But he also highlighted land development issues, and the fact that in many Sunbelt states
communities are connected by arterial roadways that can be wide and busy.
“We still have a whole lot of work to do,” he said. “Historically, I would say many of the state
DOTs have not treated safety as seriously as some of us are starting to do today,” Hattaway
added. “To redesign and reconstruct roadways is not only very expensive, but takes time
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Rochester First.com: “Program will provide opioid addiction treatment to Monroe
Co. inmates” by Howard Thompson

Please add the attached article to the PS, SS and EH&E committees.
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ROCHESTER, NY (WROC) - Inmates at the Monroe County Jail are getting help with opioid
addiction thanks to a new program.
The sheriff's office is implementing "medication assisted treatment" or "MAT" units to treat
opioid abuse. The program was made possible with a $250,000 grant from the University of
Baltimore.
The new program will combine behavioral and drug therapies to help inmates through
withdrawal. Many inmates already plan to take advantage of the program.
"I feel more safe, I feel like I have a more solid foundation when I leave here, and if I were to
leave here without treatment, who know what would happen," inmate Thomas St. John told News
8. "You go right back to the same people, right back to the same things you were doing. Coming
in here and being able to get this treatment, things look better, things look different."
So far, the Monroe County Sheriff's Office is the only law enforcement agency in the country to
receive the funding.
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The New York Times: “4 Arrested and 23 Guns Seized in Plot Against Muslim
Enclave in Upstate N.Y.” by Michael Gold

Please add the attached article to the SS and PS committees.
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A seemingly offhand remark in a high school lunchroom set off an investigation
that uncovered an arsenal of weapons and a plot to attack a Muslim enclave in
upstate New York, law enforcement officials said.
The comment was made by a 16-year-old student at Greece Odyssey Academy in
Greece, N.Y.
On Friday, he showed classmates a photo of someone and said that person looked
like a potential school shooter, authorities said.
The statement alarmed fellow students, who reported it to school officials. The local
police became involved and started interviewing people at the school to determine
whether there was a potential threat.
The threat, it turned out, came from the 16-year-old whose comments had triggered
the investigation, authorities said on Tuesday. He and three young adults
stockpiled 23 firearms and three homemade bombs as part of a plan to target the
secluded Muslim enclave of Islamberg, a rural settlement about 150 miles
northwest of New York City, authorities said.
The men, Vincent Vetromile, 19, Brian Colaneri, 20, and Andrew Crysel, 18, all
from suburban Rochester, were arrested and charged with criminal possession of a
weapon and conspiracy, according to court documents.
A fourth person was arrested and charged with the same offenses as an adolescent
offender, Greece’s police chief, Patrick Phelan, said at a news conference on
Tuesday. His name was not revealed because of his age.
All four suspects remained in custody as of Wednesday morning. The juvenile
suspect is being held on a $1 million bail and is scheduled to return to court next
week. The three adults, who are being held on $50,000 cash bails or $100,000
bonds, are scheduled to appear in court next month.
No federal terrorism charges have been filed. But Monroe County’s district
attorney, Sandra Doorley, said Tuesday that the U.S. attorney’s office is involved in
the investigation and that federal charges were possible.
It was unclear how all four of those charged were linked or how they initially
connected, though at least three of the four were boy scouts, Mr. Phelan said. Two
of them, Mr. Vetromile and Mr. Crysel, were eagle scouts.
The three adults were also enrolled at Monroe Community College in Rochester at
various points in the last two years, a college spokeswoman said. It was not clear
whether their enrollment dates overlapped. Mr. Vetromile was last enrolled during
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the summer term in 2017, Mr. Colaneri in the fall semester of 2017 and Mr. Crysel
in the spring of 2018, the spokeswoman said.
Mr. Phelan said the four suspects had been planning their attack for about a month.
They communicated on Discord, a group chat app created for video gamers that
later became popular among far-right activists.
Officials only discovered the planned attack through their investigation at the
school, Mr. Phelan said.
Had students not come forward with their concerns, he said, “people would have
died.”
As part of the investigation, the police recovered 23 legally owned shotguns and
rifles from multiple locations, Mr. Phelan said.
Law enforcement officials also found three improvised explosive devices,
homemade bombs that appeared to be filled with black powder and nails, Mr.
Phelan said. It was unclear whether they were capable of being detonated, he said,
but they were sent to an F.B.I. laboratory in Quantico, Va., for further examination.
Court documents described the devices as a large cylinder, a medium-sized cylinder
and a Mason jar, all wrapped in duct tape.
Mr. Phelan said that officials were not yet sure why the four suspects had chosen to
target Islamberg, which is more than three hours from Greece by car. But he said
that officials were continuing to examine the men’s electronic devices to determine
a motive.
Islamberg, a rural hamlet in Delaware County, covers at least 60 acres of rolling
tree-covered hills, lakes and fields. Reaching it requires driving along country roads
that wind through thick woods.
The community was settled in the 1980s by followers of a Pakistani cleric, Mubarik
Ali Shah Gilani. The initial settlers were predominantly African-American Muslims
who left New York City looking for a better place to practice their religion and raise
their children. It serves as the headquarters for an organization called Muslims of
America, which operates similar communities throughout the United States,
according to a 2017 Associated Press story.
Over the past several years, Islamberg has been attacked by anti-Muslim groups
and some right-wing conspiracy theorists, who have said that the town is actually a
terrorist training camp despite its peaceful history.
For the past three years, a group called “Bikers United Against Jihad” has
organized a motorcycle protest against the community — though the bikers have
been outnumbered by counterprotesters.
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Islamberg has also previously faced threats of violence. In 2015, a man from
Tennessee, Robert Doggart, was arrested and charged with plotting an attack on
the community. Prosecutors said that he planned to recruit a militia to shoot
Islamberg residents and blow up the mosque there. He was convicted and
sentenced to nearly 20 years in prison in 2017.
In a statement, Muslims of America said the plot caused fear and “sent shock
waves” through its community.
“It is beyond tragic that our nation continues to fester with Islamophobia, hate and
religious intolerance,” the group said.
Rick Rojas contributed reporting.
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