Committee on Planning, Economic Development & Energy
~AGENDA~
Monday, January 11, 2021
12:00 PM
Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

Committee Chair: Catherine Parker
www.westchesterlegislators.com

CALL TO ORDER
MINUTES APPROVAL
1.
2.
3.
4.
5.
6.
7.
8.

Monday, October 05, 2020 at 11:30 AM
Friday, December 04, 2020 at 10:02 AM
Wednesday, October 07, 2020 at 12:01 PM
Monday, September 14, 2020 at 1:01 PM
Wednesday, September 09, 2020 at 1:01 PM
Wednesday, September 09, 2020 at 10:02 AM
Monday, June 22, 2020 at 10:02 AM
Monday, July 20, 2020 at 1:01 PM

I. ITEMS FOR DISCUSSION
II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
1. (ID # 13092) Communication – HON. DAMON R. MAHER: Correspondence re:
Eastchester Housing Lawsuit:
Forwarding correspondence and articles from the Fair Housing Justice Center regarding the
Eastchester housing lawsuit.
2. (ID # 13067) Communication – HON. DAMON R. MAHER: NYTimes Article "Why Biden Will Need to Spend Big":
Forwarding a New York Times article entitled, "Why Biden Will Need to Spend Big".
3. (ID # 13065) Communication – HON. BENJAMIN BOYKIN: NYTimes Article "How the Virus Slowed the Booming Wind Energy Business":
Forwarding a New York Times article entitled, "How the Virus Slowed the Booming Wind
Energy Business".
4. (ID # 13010) Communication – HON. DAMON R. MAHER: NYS Bar Association
Article - "Fighting the Scourge of Racial Injustice":
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Forwarding an article from the New York State Bar Association entitled, "Fighting the
Scourge of Racial Injustice."
5. (ID # 12967) Communication – HON. MARYJANE SHIMSKY: McKinsey &
Company Article - "Will Infrastructure Bend or Break under Climate Stress":
Forwarding a case study from McKinsey & Company entitled, "Will Infrastructure Bend or
Break under Climate Stress."
6. (ID # 12932) Communication – HON. JOSE ALVARADO: Correspondence County Park Creation:
Forwarding correspondence requesting the creation of a County Park in Southwest Yonkers.
7. (ID # 12930) Communication – HON. NANCY E. BARR: Foodandwaterwatch.org
Article - "Larchmont Passes Resolution Opposing Danskammer Fracked Gas Plant":
Forwarding an article from Foodandwaterwatch.org entitled, Larchmont Passes Resolution
Opposing Danskammer Fracked Gas Plant."
8. (ID # 12926) Communication – HON. DAMON R. MAHER: Correspondence re:
U.S. Census:
Forwarding correspondence regarding the U.S. Census.
9. (ID # 12807) Communication – HON. MARYJANE SHIMSKY: Various Articles on
Carbon Concrete Resources/Impact:
Forwarding various articles on Carbon Concrete Resources and Carbon Impacts of Concrete.
10. (ID # 12802) Communication – HON. MARYJANE SHIMSKY: Accelerator for
American Report - "Infrastructure playbook makes 26 recommendations":
Forwarding a report from Accelerator for America entitled, "Infrastructure playbook makes
26 recommendations."
11. (ID # 12760) Communication – HON. CATHERINE F. PARKER: The Barnstable
Patriot Article - "House approves, sends Restaurant Relief Act to Senate":
Forwarding an article from The Barnstable Patriot entitled, "House approves, sends
Restaurant Relief Act to Senate."
12. (ID # 12759) Communication – HON. CATHERINE F. PARKER: AM-Intel.com
Article - "LA City Council's 15 Percent Food Delivery Fee Cap Is About to Take
Effect":
Forwarding an AM-Intel.com article entitled, "LA City Council's 15 Percent Food Delivery Fee
Cap Is About to Take Effect"."
13. (ID # 12758) Communication – HON. CATHERINE F. PARKER: CommonWealth
Magazine Article - "House votes to cap food delivery fees":
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Forwarding a CommonWealth Magazine article entitled, "House votes to cap food delivery
fees."
14. (ID # 12753) Communication – HON. CATHERINE F. PARKER: CNBC Article "NYC City Council votes to cap app delivery fees at 15%":
Forwarding a CNBC article entitled, "NYC City Council votes to cap app delivery fees at
15%."
15. (ID # 12749) Communication – HON. DAMON R. MAHER: Pattern Blog Article "Housing and the Essential Worker: People We Count on Every Day":
Forwarding a Pattern Blog article entitled, "Housing and the Essential Worker: People We
Count on Every Day."
16. (ID # 12737) Communication – HON. CATHERINE F. PARKER: Brookings.com
Article - "The Carbon Tax Opportunity":
Forwarding a Brookings.com article entitled, "The Carbon Tax Opportunity."
17. (ID # 12700) Communication – HON. DAMON R MAHER: MTA Report Navigating Our Path Forward:
Forwarding a Report from the Metropolitan Transit Authority entitled, "Navigating our path
forward - Reimagining New York City."
18. (ID # 12558) Communication – HON. CATHERINE F. PARKER: CorrespondenceGrassroots Environmental Education re: Rye Synthetic Turf:
Forwarding correspondence received from Grassroots Environmental Education regarding
Rye Synthetic Turf.
19. (ID # 12518) Communication – HON. MARYJANE SHIMSKY: Hastings
Resolution Opposing the Danskammer, LLC Build Out Proposal:
Forwarding a Resolution from the Village of Hastings-on-Hudson opposing the Danskammer,
LLC Build Out Proposal.
20. (ID # 12517) Communication – HON. LYNDON D. WILLIAMS:
Marketwatch.com Article - "Opinion: Here's Why Black Families Have Struggled to
Gain Wealth":
Forwarding a Marketwatch.com article entitled, "Opinion: Here's Why Black Families Have
Struggled for Decades to Gain Wealth."
21. (ID # 12485) Communication – HON. CATHERINE BORGIA: Report-"Event
Inquiry: Concerns Pertaining to Gas Transmission Lines at the Indian Point":
Forwarding a report from the U.S. Nuclear Regulatory Commission's Office of the Inspector
General entitled, "Event Inquiry: Concerns Pertaining to Gas Transmission Lines at the
Indian Point Nuclear Power Plant."
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22. (ID # 12482) Communication – MARYJANE SHIMSKY: 2020 NYSAC Legislative
Conf. Resolutions - Standing Committee on Economic Development, E&E:
Forwarding Resolutions from the 2020 NYSAC Legislative Conference - Standing Committee
on Economic Development, Environment & Energy.
23. (ID # 12429) Communication – HON. BENJAMIN BOYKIN: NYTimes Article "Never Mind the Internet. Here's What's Killing Malls":
Forwarding a New York Times article entitled, "Never Mind the Internet. Here's What's
Killing Malls."
24. (ID # 12413) Communication – HON. CATHERINE F. PARKER: Correspondence
re: request for inclusion of significant review of Special District Budgets:
Forwarding correspondence from Hon. Catherine Parker requesting that O'Connor Davies
include in their proposal for services to the Board of Legislators a significant review of the
Special District Budgets, paying close attention to the reserve funds for each district and to
provide recommendations to the BOL on how to maintain acceptable levels.
25. (ID # 12412) Communication – LEGISLATORS SHIMSKY AND A. WILLIAMS:
Correspondence re: Rowing on Sprain Lake:
Forwarding correspondence received from the Town of Greenburgh Supervisor, Paul Feiner,
regarding allowing rowing to take place on Sprain Lake.
26. (ID # 12406) Communication – HON. MARYJANE SHIMSKY: Los Angeles Times
Article-"Plan Could Force California Utilities to Reimburse for Power Shut-Offs":
Forwarding a Los Angeles Times article entitled, "Plan Could Force California Utilities to
Reimburse Customers for Power Shut-Offs".
27. (ID # 12402) Communication – HON. CATHERINE F. PARKER: Timesunion.com
Article - "Carbon pricing will jump start NY's energy goals":
Forwarding a Timesunion.com article entitled, "Carbon pricing will jump start NY's energy
goals."
28. (ID # 12381) Communication – HON. CATHERINE F. PARKER: NYTimes Article
- "Texas Methane Super Emitters":
Forwarding a New York Times article entitled, "Texas Methane Super Emitters."

ADJOURNMENT
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Committee on Planning, Economic Development & Energy
~MINUTES~
Monday, October 5, 2020
11:30 AM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Tyrae Woodson-Samuels

D13 Legislator

Excused

Catherine Parker

Chair

Present

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Present

Margaret A Cunzio

D3 Legislator (Minority Leader)

Absent

Damon Maher

D10 Legislator

Absent

Colin Smith

D1 Legislator

Remote

David J. Tubiolo

D14 Legislator

Absent

Ruth Walter

D15 Legislator

Remote

Benjamin Boykin

D5 Legislator (Chairman)

Present

Arrived

GUESTS
Peter McCartt: Director of Energy Conservation and Sustainability | BOL: Legislator
Margaret CunzioLisa Hochmann: Legislative Counsel at Board of Legislators |Courtney
Williams: Founder of Safe Rights Energy Group BOL: Legislator MaryJane Shimsky

MINUTES APPROVAL
I. ITEMS FOR DISCUSSION
Discussion on Fossil Fuel Infrastructure

GUESTS
Peter McCartt: Director of Energy Conservation and Sustainability

Lisa Hochmann: Legislative Counsel, Board of Legislators
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Minutes

October 5, 2020

Courtney Williams: Founder of Safe Rights Energy Group

Courtney Williams gave her opening remarks. She began speaking about PSC proceedings
which were mostly inaudible for the first few minutes due to audio and receiver issues. She
noted that the PSC launched a proceeding to improve transparency among natural gas
plants and surrounding residents and localities. Courtney also noted that it is imperative
that the county government as well as the PSC hold these utilities accountable so that the
interests of Westchester County are best represented.

Lisa Hochmann then spoke, noting that the proceeding before the PSC was created by the
PSC for the purpose of being proactive about planning and transparency. She also noted
how they made a concerted effort to say that the standards for the CLCPA are met and
observed. She then gave an update on the proceedings, citing how the order came down in
March of 2020, and that it is expected to culminate with a report by the PSC. The report will
be written based on submissions by all the utility companies including Con Edison. They are
tasked with submitting supply/demand reports and addressing issues about gas planning
and the constraints by shortages in pipeline supplies. The wording of the PSC order is very
explicit in regards to the issues they observe and the expectations of what they should
receive from the utility companies, according to Lisa. She noted that there have submissions
for public comments by a consortium of groups called New Yorkers for Affordable Energy,
which have expressed concerns about the implications of not having access to energy. Lisa
also highlighted that the PSC issued a notice of defiency to Danskammer in regards to their
request for expansion, citing that they failed to address how they would comply with the
standards set by the CLCPA.

Peter McCartt then spoke, citing how the county received the letter, and that County
Executive George Latimer and his advisors are currently looking over it.

Legislator Barr asked if there are any alternatives in energy since we would be losing
natural gas. Legislator Parker replied that there is a proposal called "Port Cortland" which
will be wind powered. Legislator Borgia also added, saying that the grid is very
interconnected, stating that we can draw from an array of sources and that she doesn't
believe we will face a deficiency of energy.

II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.
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The meeting began with Legislator Parker giving some brief context on how the Board of
Legislators sent a letter to the state regarding the Danskammer Natural Gas plant in
Newburgh, and that the county government has been in agreement with the actions taken
by New York State regarding the Climate Leadership and Protection Act.
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III. RECEIVE & FILE
ADJOURNMENT

Minutes Acceptance: Minutes of Oct 5, 2020 11:30 AM (MINUTES APPROVAL)

Moved by Legislator Smith and seconded by Legislator Borgia, the committee adjourned at
12:29 PM.
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Committee on Planning, Economic Development & Energy
~MINUTES~
Friday, December 4, 2020
10:02 AM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Tyrae Woodson-Samuels

D13 Legislator

Excused

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Present

Margaret A Cunzio

D3 Legislator (Minority Leader)

Remote

Damon Maher

D10 Legislator

Remote

Colin Smith

D1 Legislator

Absent

David J. Tubiolo

D14 Legislator

Remote

Ruth Walter

D15 Legislator

Remote

Benjamin Boykin

D5 Legislator (Chairman)

Present

Arrived

LAW: John Nonna, Brian Miller BOL: Legislator Jose Alvarado, Legislator Alfreda Williams,

MINUTES APPROVAL
I. ITEMS FOR DISCUSSION
1. RES-2020-185 Resolution – PH-Amendment to Pilot Agreement with Entergy:
A RESOLUTION to set a Public Hearing on "A LOCAL LAW authorizing the County of
Westchester to amend an agreement with Entergy Nuclear Indian Point 2, LLC and Entergy
Nuclear Indian Point 3, LLC for payments in lieu of taxes, in accordance with the provisions
of section 485 of the New York Real Property Tax Law, for properties located in the Town of
Cortlandt that comprise the Facility defined in Local Law 2-2016." [Public Hearing set for
January 11, 2021 at 7:30 p.m.]. LOCAL LAW INTRO 2020-13101.
Joint with B&A & LEG.
Guests: County Attorney John Nonna and Senior Assistant County Attorney, Brian Miller
Mr. Nonna said that the original Local Law authorized the County to enter into a PILOT
agreement with Entergy to have Indian Point exempted from property taxes. Due to the
shutdown of Indian Point, the PILOT agreement needs to be modified. The exemption was
contingent on the PILOT Agreement as described in the original law, and the Proposed
Planning, Economic Development & Energy
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Amendment will modify the PILOT Agreement. The Proposed Local Law provides clarification
by specifying that the exemption will remain authorized for as long as the PILOT Agreement,
as modified by the Proposed Amendment, remains in effect. Moved by Legislator Borgia and
seconded by Legislator Barr, this item passed with a vote of 8-0.
RESULT:

SIGNED BY COMMITTEE

A RESOLUTION to set a Public Hearing on the proposed amendment to the payment in lieu
of taxes ("PILOT") agreement with Entergy Nuclear Indian Point 2, LLC and Entergy Nuclear
Indian Point 3, LLC. [Public Hearing set for ______________, 2020 at _______ .m.].
Joint with B&A & LEG.
Guests: County Attorney John Nonna and Senior Assistant County Attorney, Brian Miller
See discussion of Item #1 above.
Moved by Legislator Borgia and seconded by Legislator Barr, this item passed with a vote of
8-0.
RESULT:

SIGNED BY COMMITTEE

3. (ID # 13101) Local Law – Amendment to Pilot Agreement for Payments In Lieu
of Taxes:
A LOCAL LAW authorizing the County of Westchester to amend an agreement with Entergy
Nuclear Indian Point 2, LLC and Entergy Nuclear Indian Point 3, LLC for payments in lieu of
taxes, in accordance with the provisions of section 485 of the New York Real Property Tax
Law, for properties located in the Town of Cortlandt that comprise the Facility defined in
Local Law 2-2016.
Joint with B&A & LEG.
Guests: County Attorney John Nonna and Senior Assistant County Attorney, Brian Miller
See discussion of Item #1 above.
Moved by Legislator Borgia and seconded by Legislator Barr, this item passed with a vote of
8-0.
RESULT:

SIGNED BY COMMITTEE

II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
Planning, Economic Development & Energy
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ADJOURNMENT

Minutes Acceptance: Minutes of Dec 4, 2020 10:02 AM (MINUTES APPROVAL)

Moved by Legislator Borgia and seconded by Legislator Walter, the committee adjourned at
11:48 AM.
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Committee on Planning, Economic Development & Energy
~MINUTES~
Wednesday, October 7, 2020
12:01 PM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Tyrae Woodson-Samuels

D13 Legislator

Excused

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Remote

Margaret A Cunzio

D3 Legislator (Minority Leader)

Remote

Damon Maher

D10 Legislator

Absent

Colin Smith

D1 Legislator

Remote

David J. Tubiolo

D14 Legislator

Absent

Ruth Walter

D15 Legislator

Remote

Benjamin Boykin

D5 Legislator (Chairman)

Present

Arrived

LAW: Stacey Dolgin-Kmetz, Jonathan Campozano BOL: Legislators: Legislator Alfreda
Williams

MINUTES APPROVAL
1.

Monday, June 15, 2020 at 1:01 PM

Moved by Legislator Parker and seconded by Legislator Walter, the minutes were
approved with a vote of 6-0.

I. ITEMS FOR DISCUSSION
1. RES-2020-139 Resolution – PH - Third Party Food Delivery Services:
A Public Hearing on "A LOCAL LAW amending the Laws of Westchester County by adding a
new Chapter 685 entitled, 'Third-Party Food Delivery Services'." [Public Hearing set for
October 19, 2020 at 7:30 p.m.]. LOCAL LAW INTRO 2020-12836
Legislator Parker explained that the item was recommitted because the third-party delivery
service providers had concerns about the pass through of credit card charges. She noted
that New York City passed similar legislation and recently amended it to include a carve out
for those charges. Since Westchester is part of the New York City region, it makes sense to
be consistent. Legislator Covill noted that the third-party delivery service providers were
invited to attend the meeting, and either declined or did not respond. Mr. Campozano
Planning, Economic Development & Energy
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reviewed the amendment to the law. Legislator Covill noted that Section 685.022(2) refers
to "subdivision a" and should be changed to "subdivision 1." Chairman Boykin noted that
there will be a special Board meeting on Friday to get this item on the agenda for the
October 19th Board meeting. Legislator Borgia noted that this legislation came out of the
pandemic reopening task force, and she is happy to support it. Moved by Legislator
Catherine Parker and seconded by Legislator Walter, this item was approved with a vote of
6-0.
RESULT:

SIGNED BY COMMITTEE

A LOCAL LAW amending the Laws of Westchester County by adding a new Chapter 685
entitled, "Third-Party Food Delivery Services."
Guests: Chief Deputy County Attorney Stacey Dolgin-Kmetz and Assistant County Attorney
Jonathan Campozano
Please refer to item #1. Moved by Legislator Catherine Parker and seconded by Legislator
Walter, this item was approved with a vote of 6-0.
RESULT:

SIGNED BY COMMITTEE

II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
ADJOURNMENT
Moved by Legislator Cunzio and seconded by Legislator Barr, the committee adjourned at
12:19 PM.
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2. LL-2020-19 Local Law – Third-Party Food Delivery Services:
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Committee on Planning, Economic Development & Energy
~MINUTES~
Monday, September 14, 2020
1:01 PM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Present

Margaret A Cunzio

D3 Legislator (Minority Leader)

Remote

Damon Maher

D10 Legislator

Remote

Colin Smith

D1 Legislator

Remote

David J. Tubiolo

D14 Legislator

Remote

Ruth Walter

D15 Legislator

Remote

Benjamin Boykin

D5 Legislator (Chairman)

Present

Arrived

LAW: John Nonna, Stacey Dolgin-Kmetz BOL: Legislators (Remote) Vedat Gashi, Alfreda
Williams, MaryJane Shimsky Catherine Parker, Margaret Cunzio, Kitley Covill; Committee
Coordinator Jill
Axelrod

MINUTES APPROVAL
I. ITEMS FOR DISCUSSION
1. RES-2020-124 Resolution – PH-Septage Removal and Inspection
Reimbursement:
A Public Hearing on "A LOCAL LAW amending Local Law No. 9-2008 regarding septage
removal and inspection reimbursement to extend the effectiveness of its provisions until
August 31, 2026." [Public Hearing set for October 5, 2020 at 7:30 p.m.]. LOCAL LAW
INTRO 2020-12873.
Guests: LAW: Chief Deputy County Attorney Stacey Dolgin-Kmetz DEF: Commissioner
Vincent Kopicki, Deputy Commissioner Erin O'Shea
Chief Deputy County Attorney Stacey Dolgin-Kmetz DEF: Commissioner Vincent Kopicki,
Deputy Commissioner Erin O'Shea: County Attorney John Nonna, Chief Deputy County
Attorney Dolgin-Kmetz, Commissioner Kopicki and Deputy Commissioner O'Shea discussed
the item.
Planning, Economic Development & Energy

Page 1

Updated 10/5/2020:4:43 PM

Packet Pg. 13

Minutes Acceptance: Minutes of Sep 14, 2020 1:01 PM (MINUTES APPROVAL)

Meeting is joint with the Committees on Legislation and Environment & Health.

4
Committee Meeting

Minutes

September 14, 2020

With a motion by Legislator Walter, seconded by Legislator Barr, the item was approved by
a vote of 9 -0
RESULT:

SIGNED BY COMMITTEE

2. (ID # 12873) Local Law – Septage Removal and Inspection Reimbursement:
A LOCAL LAW amending Local Law No. 9-2008 regarding septage removal and inspection
reimbursement to extend the effectiveness of its provisions until August 31, 2026.

Chief Deputy County Attorney Stacey Dolgin-Kmetz DEF: Commissioner Vincent Kopicki,
Deputy Commissioner Erin O'Shea: County Attorney John Nonna, Chief Deputy County
Attorney Dolgin-Kmetz, Commissioner Kopicki and Deputy Commissioner O'Shea discussed
the item.
With a motion by Legislator Walter, seconded by Legislator Barr, the item was approved by
a vote of 9 -0
RESULT:

SIGNED BY COMMITTEE

II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
ADJOURNMENT
Moved by Legislator Barr and seconded by Chairman Boykin, the meeting adjourned at 1:30
PM
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Committee on Planning, Economic Development & Energy
~MINUTES~
Wednesday, September 9, 2020
1:01 PM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Remote

Margaret A Cunzio

D3 Legislator (Minority Leader)

Absent

Damon Maher

D10 Legislator

Present

Colin Smith

D1 Legislator

Remote

David J. Tubiolo

D14 Legislator

Remote

Ruth Walter

D15 Legislator

Remote

Arrived

MINUTES APPROVAL
1.
2.
3.

Monday, June 15, 2020 at 1:01 PM
Monday, June 22, 2020 at 10:02 AM
Monday, July 20, 2020 at 1:01 PM

I. ITEMS FOR DISCUSSION
1. (ID # 12863) Local Law – Third-Party Food Delivery Services:
A LOCAL LAW amending the Laws of Westchester County by adding a new Chapter 685
entitled, "Third-Party Food Delivery Services."
Joint with Legislation
Chief Deputy County Attorney Stacey Dolgin-Kmetz, Deputy County Attorney David Chen,
and Assistant County Attorney Jonathan Campazano discussed the item.
Ms. Dolgin-Kmetz reminded the committee that it is questionable whether the County has
the authority to enact this legislation. However, the Law Department has made the changes
requested. Mr. Chen noted two changes: first, they clarified that the 15% cap applies when
the third-party delivery service is doing the delivery, and the 5% cap applies when the third
party is not delivering, i.e., either the restaurant is delivering or the customer is picking up
the order. Second, Section 685.02(5) was added to set forth the disclosure requirements for
the third party delivery services to make the process more transparent for the consumer.
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Minutes

September 9, 2020

Legislator Barr requested the following changes to the committee report: the first sentence
of the third paragraph, add the word "and" between "public health" and "emergency
services", and 2) in the same sentence, replace the comma between "essential businesses,
services" with a slash.

RESULT:

SIGNED BY COMMITTEE

II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
ADJOURNMENT
Moved by Legislator Parker and seconded by Legislator Walter, the meeting adjourned at
1:46.
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Amy Healy, head of Public Affairs for GrubHub, stated that the separate 5% cap is unfair
because it favors other companies over GrubHub. It should be the same percentage across
the board. Legislator Covill noted that the law has a sunset provision. Legislator Parker
noted that the legislation is meant to help small businesses from going out of business
during the pandemic, and GrubHub is clearly successful with its business model since it was
sold for $7 billion and its CEO had a $9 million compensation package. Moved by Legislator
Parker and seconded by Legislator Maher, this item was approved with a vote of 7-0.
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Committee on Planning, Economic Development & Energy
~MINUTES~
Wednesday, September 9, 2020
10:02 AM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Remote

Margaret A Cunzio

D3 Legislator (Minority Leader)

Remote

Damon Maher

D10 Legislator

Present

Colin Smith

D1 Legislator

Remote

David J. Tubiolo

D14 Legislator

Remote

Ruth Walter

D15 Legislator

Remote

Arrived

MINUTES APPROVAL
1.

Tuesday, February 25, 2020 at 1:00 PM

On a motion from Legislator Maher and seconded by Legislator Parker, the minutes
passed with a vote of 8-0.
2.

Thursday, May 28, 2020 at 1:03 PM

On a motion from Legislator Maher and seconded by Legislator Parker, the minutes
passed with a vote of 8-0.
3.

Monday, June 08, 2020 at 10:02 AM

On a motion from Legislator Maher and seconded by Legislator Parker, the minutes
passed with a vote of 8-0.

I. ITEMS FOR DISCUSSION
1. (ID # 12881) Act – CBA-SW031-Sewer System Consolidation Feasibility Study:
AN ACT amending the 2020 County Capital Budget Appropriations for Capital Project SW031
- Sewer System Consolidation.
Guests: Commissioner Vincent Kopicki, Deputy Commissioner Nat Federici and Deputy
Commissioner Michael Kaplowitz- DEF
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Deputy Commissioner Michael Kaplowitz joined the Committee to discuss item #'s
12881/12882 - Sewer System Consolidation Feasibility Study. He went over his power
point presentation to the members of the joint Committees. You can view the presentation
through the Bond Act (#12882), or by referring to the link below:

The Capital Budget Amendment will amend the current year capital program by increasing it
by $1,600,000. The Bond Act in the amount of $1,600,000 will finance the cost of the
second phase of the study to evaluate change to the governance structure and ownership of
assets of local-owned sewer systems in order to increase operations and maintenance
efficiency. The study will include evaluating the feasibility of a consolidated sewer system
and its ownership and operation by the County or by a State-created sewer authority,
conducting due diligence regarding current institutional, regulatory, and financial status of
the individual sewer systems. This will be done by reviewing potential future technical and
regulatory requirements facing the County and local municipalities; evaluating the impact of
the alternative to efficiently and economically manage requirements under an expanded
approach, for the benefit of the County's Sanitary Sewer District.
Deputy Commissioner Kaplowitz answered questions from the Legislators. Legislator Maher
asked "How quickly will we see municipalities signing on? How many consultants and how
are they chosen? Mr. Kaplowitz discussed that this idea is a bit of a pilot program, and it will
have two phases. The shorter phase will include the 4 communities and serve as a test for
the rest of the County. The greater study can utilize the information and give guidance to
the other 38 municipalities. Commissioner Kopicki discussed the consultants, stating that
the Prequalifications Board is currently evaluating all the firs that be recommended t
perform this study. They are hoping to get it to 6 firms that specialize in this type of work.
Legislator Parker was happy to support this study and this is an important direction for the
County to go in. Deputy Commissioner Kaplowitz thanked Legislator Parker for her
leadership in helping move this program forward. Legislator Shimsky discussed the fact
that the consolidation will be important and we need to help out local governments. Our
sewer systems are in need of rehabilitation and repair. The sooner we address the issues,
the easier it will be to fix them. Mr. Kaplowitz discussed that if this is implemented, it will
help with the some of the major issues they are having specifically in Yonkers. It can only
help. Legislator Barr asked about the grant funding for this study. Mr. Kaplowitz said it was
unlikely they will get funding for the study. He said its more likely going to come in play
when they do the actual work.
On a motion from Legislator Maher and seconded by Legislator Barr, this item was approved
with a vote of 8-0.
RESULT:

SIGNED BY COMMITTEE

2. (ID # 12882) Act – BOND ACT-SW031-Sewer System Consolidation Feasibility
Study:
A BOND ACT authorizing the issuance of ONE MILLION, SIX HUNDRED THOUSAND
($1,600,000) DOLLARS in bonds of Westchester County to finance Capital Project SW031 Sewer System Consolidation Feasibility Study.
Joint with B&A and PW&T
Guests: Commissioner Vincent Kopicki, Deputy Commissioner Nat Federici and Deputy
Commissioner Michael Kaplowitz- DEF
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Please refer to item # 12881 for discussion. Moved by Legislator Maher and seconded by
Legislator Barr, this item was approved with a vote of 8-0.
RESULT:

SIGNED BY COMMITTEE

II. OTHER BUSINESS

Minutes Acceptance: Minutes of Sep 9, 2020 10:02 AM (MINUTES APPROVAL)

Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE
ADJOURNMENT
On a motion from Legislator Maher and seconded by Legislator Parker, the meeting
adjourned at 11:48 AM.
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Committee on Planning, Economic Development & Energy
~MINUTES~
Monday, June 22, 2020
10:02 AM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Present

Margaret A Cunzio

D3 Legislator (Minority Leader)

Remote

Damon Maher

D10 Legislator

Present

Colin Smith

D1 Legislator

Remote

David J. Tubiolo

D14 Legislator

Remote

Ruth Walter

D15 Legislator

Remote

Arrived

Others In Attendance: BOL: Kitley Covill, Lyndon Williams, Chris Johnson, Jose Alvarado,
Vedat Gashi, Terry Clements , Jason Chervokas, Alessandra Restiano James Silverberg CE:
Gary Friedman LAW: Tami Altshiller, Lynne Colavita

MINUTES APPROVAL
I. ITEMS FOR DISCUSSION
1. (ID # 12782) Resolution – ENV RES-Convey Residual Parcel-Beech Street,
White Plains:
AN ENVIRONMENTAL RESOLUTION determining that there will be no significant impact on
the environment from the conveyance of approximately .75 acres of County owned real
property in the City of White Plains, NY to Icon Development Group, LLC, its successors
and/or assigns for a purchase price in the amount of TWENTY THOUSAND ($20,000)
DOLLARS.
Guests: Director of Real Estate, Gary Friedman- County Executive's Office Assistant Chief
Deputy County Attorney, Tami Altschiller and Senior Assistant County Attorney, Lynne
Colavita

Gary Friedman, Director of Real Estate Tami Altschiller, Assistant Chief Deputy County Attorney and
Lynne Colavita, Senior Assistant County Attorney to discuss item # 12782/ 12783- Resolution/ Act Convey Residual Property- Beech Street, White Plains. This is approximately .5 acres and approximately
.25 acres of land that was acquired in 1929 by the County for the Tarrytown-White Plains Parkway. Mr.
Friedman began by explaining that these two parcels are adjacent and abut 287. The developer intends
to build 5 houses and is requesting to purchase these parcels for ingress and egress to the property. Ms.
Planning, Economic Development & Energy
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Altschiller added that these parcels are not usable, and this is a good opportunity to sell off the land that
is not usable to the County. The Parks Board agreed to the sale and agreed upon amount of $20,000.
Legislator Maher stated that he believed that there was a clause included in the Act segregating the
revenue from the sale. Ms. Altschiller explained that the Parks Board had advised that a segregated
account would be preferred but it is not included in this legislation. She went on to discuss that the
County does not have the legal authority to create a separate fund. Chairman of the Board Boykin
stated that as mentioned in other meetings, the Budget Director said we have the opportunity to have a
separate line, but none was created at this time. Legislator Maher disagrees with those statements and
believes a separate fund is necessary. He also wants to see more affordable housing in residential
neighborhoods. Both Mr. Friedman and Ms. Altschiller reiterated that these parcels are not buildable
and the primary purpose is for ingress and egress for storm water purposes. Ms. Altschiller went on to
explain that as per the laws of Westchester County, the Planning Board and Parks Board cannot opine
on the same item. When they looked at the legislation, it was agreed upon that this was an item for the
Parks Board. She read into the record a resolution regarding that statement. Mr. Friedman also
discussed that the owner of the development is the same person buying the parcels. Again, not building
on the parcels. Legislator Maher is requesting to see the resolution, minutes and any other information
presented at the Parks Board Meeting. He questioned again why the Planning Board was not included.
He also asked what was the course of negotiations in the agreed upon price. Ms. Altschiller again stated
that the Planning Board and Parks Board cannot opine on the same item as it would conflict with the
Laws of Westchester County. Mr. Friedman explained that the negotiations began prior to Mr.
Friedman’s role as Real Estate Director. It began with Mr. Rodriguez and the prior Administration, he
was approached by the owner of the development. When Mr. Friedman took over the role, the parcel
was appraised for $16,500 and it was agreed upon by both parties to the sale price of $20,000. Mr.
Friedman stated that the owner explained that he was to build 5 homes and this was not a buildable lot
and it was only useful to the developer. Chairwoman Borgia stated that we do not have authority to say
what is being built on the property. The White Plains and the White Plains Common Council determines
what can and will be built, as we are a Home Rule State. Chairman of the Board Boykin discussed that
Westchester County does not have a say as to what happens to this property; that is up to the White
Plains Planning Board and the White Plains Common Council. Legislator Maher disagrees, he believes
we can put a restrictive covenant on parcels that we are transferring for fair and affordable housing.
Legislator Williams who participated in the remote meeting but had technically issues requested the
following information. Is the conveyance a sale rather than an easement? If yes, why not an easement?
Will the adjoining property be developed with residential housing? What type of housing? Since White
Plains has been one of the communities that has constructed fair and affordable housing, they shouldn't
be mandated to do so; but, I would like the local law specifically reflect that a similar conveyance may
not be approved in communities that do not have a similar track record. With a motion by Legislator
Gashi and seconded by Legislator Borgia the item was approved with a vote of 7-1
(Legislator Maher Voted No).
RESULT:

SIGNED BY COMMITTEE

2. (ID # 12783) Act – Convey Residual Parcel-Beech Street, White Plains:
AN ACT authorizing the conveyance of approximately .75 acres of County owned real
property in the City of White Plains, NY to Icon Development Group, LLC, its successors
and/or assigns for a purchase price in the amount of TWENTY THOUSAND ($20,000)
DOLLARS.
Guests: Director of Real Estate, Gary Friedman- County Executive's Office Assistant Chief
Deputy County Attorney, Tami Altschiller and Senior Assistant County Attorney, Lynne
Colavita
Planning, Economic Development & Energy
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Please refer to item #1. With a motion by Vedat Gashi and seconded by Legislator Borgia,
this item was approved with a vote of 7-1. (Legislator Maher voted no)
RESULT:

SIGNED BY COMMITTEE

II. OTHER BUSINESS

III. RECEIVE & FILE
ADJOURNMENT
Moved by Vedat Gashi and seconded by Legislator Parker, the meeting adjourned at 12:40
PM.
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Committee on Planning, Economic Development & Energy
~MINUTES~
Monday, July 20, 2020
1:01 PM

Committee Chair: Catherine Parker

Committee Room, 148 Martine Avenue, 8th Floor, White Plains, NY 10601

www.westchesterlegislators.com

CALL TO ORDER

Attendee Name

Title

Status

Catherine Parker

Chair

Remote

Nancy Barr

D6 Legislator

Remote

Catherine Borgia

D9 Legislator

Present

Margaret A Cunzio

D3 Legislator (Minority Leader)

Remote

Damon Maher

D10 Legislator

Remote

Colin Smith

D1 Legislator

Absent

David J. Tubiolo

D14 Legislator

Remote

Ruth Walter

D15 Legislator

Remote

Arrived

Others In Attendance: LAW: John Nonna, Stacey Dolgin-Kmetz, David Chen, Jonathan
Campozano BOL: Legislators (Remote): Legislator Lyndon Williams, Legislator Vedat Gashi,
Legislator Alfreda Williams, Chairman Ben Boykin, Legislator ShimskyGUESTS: John Ravitz
and Louis Lanza

MINUTES APPROVAL
I. ITEMS FOR DISCUSSION
1. (ID # 12836) Local Law – LEGISLATORS PARKER, CLEMENTS, BARR, SHIMSKY,
GASHI, BORGIA, A. WILLIAMS, BOYKIN, ALVARADO AND CUNZIO: Third-Party
Food Delivery Services:
A LOCAL LAW amending the Laws of Westchester County by adding a new Chapter 685
entitled, "Third-Party Food Delivery Services."
Guests: County Attorney John Nonna, Chief Deputy County Attorney Stacey Dolgin-Kmetz,
Associate County Attorney David Chen, and Assistant County Attorney Jonathan Campozano
Ms. Dolgin-Kmetz noted that the legislation is only applicable during a declared emergency
and for 90 days thereafter. Legislator Parker stated that restaurants must provide delivery
services now because many people, for health reasons, want to eat at home. Restaurants
operate on small profit margins, and third-party delivery services are charging 35% fees, so
the restaurants are operating at a loss for those orders.
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Legislator Williams stated that if the bill should reflect the legislative intent is that
consumers should not bear any cost of the arrangement. Mr. Chen stated that in other
municipalities where similar laws were passed, the third-party delivery services have added
a “service fee”, rather than a direct pass on, or refused to operate in those areas, claiming
it would not be profitable.
Legislator Barr asked for an honest appraisal of the legislation. Ms. Dolgin-Kmetz said she
thinks it goes beyond the County’s police power, but we can still try to pass it, and Mr. Chen
concurred.
Legislator Williams asked how the law will be enforced. Ms. Dolgin-Kmetz said the law
provides that the restaurant has to give the third party delivery service seven days to
correct a violation, and if they don’t comply, the restaurant owner can bring a civil action in
court.
Jon Ravitz said that restaurants are trying to stay in business and keep their employees,
and this would be a lifeline. Louie Lanza said that the delivery providers don’t allow the
restaurant to charge customers higher prices when using the delivery services. But with a
profit margin of 12% to 20%, restaurants should at least be allowed to raise prices to cover
the 30% charges. Legislator Covill noted that we should publicize this, because consumers
have no idea that they are supporting an unfair arrangement.
The Committee members requested that the Law Department change the to include that: 1)
the consumer will not bear any additional cost; 2) we need this discrete, temporary relief
because the current economic climate prevents restaurants from operating at full capacity
so they must rely on delivery; and 3) this is an effort to bring more transparency to the
public on the arrangement between the third party delivery companies and the restaurants.

With a motion by Legislator Parker, seconded by Legislator Barr, the item was approved as
amended by a vote of 8 - 0.
2. (ID # 12835) Resolution – LEGISLATORS PARKER, CLEMENTS, BARR, GASHI,
SHIMSKY, BORGIA, A. WILLIAMS, BOYKIN, ALVARADO AND CUNZIO : PH - Third
Party Food Delivery Services:
A RESOLUTION to set a Public Hearing on "A LOCAL LAW amending the Laws of Westchester
County by adding a new Chapter 685 entitled, 'Third-Party Food Delivery Services'." [Public
Hearing set for ___________, 2020 at _______ .m.]. LOCAL LAW INTRO 2020-12836
See discussion of ID #12386 above.
With a motion by Legislator Parker, seconded by Legislator Borgia, the item was approved
as amended by a vote of 8 - 0.
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Legislator Covill asked whether a pending state bill would preempt this law. Mr. Chen said
that the bill has only been introduced in Senate, and is still in committee. The state law is
similar to this bill, but it is a straight cap on fees, and is not tied to an emergency. It does
not have explicit preemption language, but the County would likely be implicitly preempted
because it this is likely an intent by the state legislature to occupy the field. Legislator Covill
asked what the basis of any potential challenges to this legislation would be. Mr. Chen said
the third party delivery services threatened litigation in other municipalities, but have not
taken action. They also would likely argue that this law no state authorization, part of
inherent police power, is beyond the scope of County's municipal power.
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II. OTHER BUSINESS
Unfinished Business and any other agenda items to come before the Committee.

III. RECEIVE & FILE

On a motion from Legislator Barr and seconded by Legislator Borgia, the meeting adjourned
at 2:03 PM.

IV. Local Laws
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José I. Alvarado

Legislator, 17th District

Chair, Committee on Seniors, Youth &
Intergenerational Services
Co-Chair, Minority Affairs Task Force

DATE:

September 1, 2020

TITLE:

Ludlow Park

SPONSORS:

Legislator Alvarado

PURPOSE OR GENERAL IDEA OF PROJECT: A capital project for the 2021 budget to build a
County public park on the waterfront in the Ludlow area of Yonkers. The park would be located
on County property behind the Yonkers Wastewater Treatment Plant. This area along the
waterfront has been fenced off for years blocking access to the beautiful waterfront and Hudson
River. With ongoing improvements to the conditions at the treatment plant it is now safe to
provide the area with more greenspace.

INTENT:
To provide Southwest Yonkers with a County Park that gives local and
countywide resident’s access to the Hudson River Waterfront and more greenspace. This will
take what is now a fenced off vacant area and turn it into a beautiful park for people to enjoy.

JUSTIFICATION:
Due to recent odor remediation work at the Yonkers Wastewater
Treatment Plant and the upcoming study on sewer consolidation, we can continue to improve the
area by opening up the waterfront with the creation of a County Park.

FISCAL IMPACT:

$10 Million

Tel: (914) 995-2846 • Fax: (914) 995-3884 • E-mail: Alvarado@westchesterlegislators.com
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Damon R. Maher
Legislator, 10th District
Chair, Labor & Housing

MEMORANDUM
TO:

Benjamin Boykin, Chair, Board of Legislators

FROM:

Damon R. Maher, Legislator – 10th District

DATE:

August 3, 2020

RE:

US Census

Please add the following email exchange between Legislator Maher and Harry Maher to the Planning,
Economic Development & Energy, Social Services and Intergovernmental Services committees on
behalf of Legislator Maher.
Thank you.

Tel: (914) 995-2817 • Fax: (914) 995-3884 • E-mail: Maher@westchesterlegislators.com
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Committee Assignments
Budget & Appropriations
Parks & Recreation
Planning, Economic Development & Energy

From: Damon R. Maher <dmaher@levydavis.com>
Sent: Saturday, August 1, 2020 9:29 PM
To: Harry Maher <harryb.maher@gmail.com>
Cc: Maher, Damon <drm7@westchestergov.com>; D&D (ddjahmaher@gmail.com) (ddjahmaher@gmail.com)
<ddjahmaher@gmail.com>; Kim Snyder (kim.snyder@indivisiblenewrochelle.org)
<kim.snyder@indivisiblenewrochelle.org>; rhiannonlilian@gmail.com
Subject: RE: Census Cuts Will Irreparably Harm Communities of Color Nationwide
Mr. Maher:
Thank you for writing. It’s always good to hear from former New Rochelle residents, especially when they present a cogent
presentation with relevant personal knowledge and expertise, as well as carefully curated data on an issue of such great
importance. I am immediately cc’ing in Kim Snyder and Rhiannon Navin, Indivisible New Rochelle activists, and members of
Complete Count committees for the County of Westchester and the City of New Rochelle, respectively. I am asking them
to circulate your comments and back-up cites to their county- and nationwide Indivisible networks. I will put this in an
upcoming eblast to my friends and supporters.
I will also enter your email in the official correspondence of the County Board of Legislators for referral to our Planning,
Social Services and Intergovernmental committees, with an eye toward a Board resolution addressed to our local
delegations of State and federal representatives; and before that will of course also contact all of those representatives in
an individual capacity as well. I will also review this with the County Commissioner of Planning, who doubles as the Chair of
the County Complete County Committee and with whom I have a good working relationship from her role as a leading
champion for affordable housing.
I will also be in touch with my contact at the local chapters of the ACLU and the Lawyers Committee for Civil Rights under
Law to see the extent to which this issue is on the radar of their respective HQs --- and I suggest you do the same with their
offices nearest to you. I sense more litigation coming on, as with the trumped-up citizenship question on the census form,
and hope that we would obtain the same successful result as in that case.
In closing, I thank you for good work and encourage you to fight hard on this and all your principled positions.
Best,
Legislator Maher
--- Original Message --From: Harry Maher [mailto:harryb.maher@gmail.com]
Sent: Friday, July 31, 2020 11:32 PM
To: Damon R. Maher
Subject: Census Cuts Will Irreparably Harm Communities of Color Nationwide
(I sent a text message but here's the full story if you haven't seen--any ideas of how to organize a nationwide effort?)
Respected Legislator Maher,
I am a data analyst at a consulting firm in Seattle that primarily works with Tribally Designated Housing Entities (TDHEs).
As you likely know, housing entities nationwide depend on accurate census data to obtain funding to address the housing
needs of the communities that they serve. This year I worked with a statewide coalition funded by the Washington State
Office of Financial Management to improve response rates and ensure full coverage in Washington. We did a damn good job:
Pg. 98
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in the US
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(compared to 21st in 2010).
But our hard work is in jeopardy: communities of color are now at high risk of being undercounted, underfunded, and
underrepresented. This is because, as revealed by NPR yesterday, the Census Bureau, led by a Trump appointee, intends to
cut a full month off of planned data collection in a move that will likely lead to massive undercounts among communities of
color.
Via NPR: "The condensed door-knocking time frame increases the risk of leaving out many people of color, immigrants and
other members of historically undercounted groups from numbers that are collected once a decade to determine each state's
share of congressional seats, Electoral College votes and an estimated $1.5 trillion a year in federal tax dollars for Medicare,
Medicaid and other public services...
Former Census Bureau Director John Thompson warns... 'The end result would be [overrepresentation] for the White nonHispanic population and greater undercounts for all other populations including the traditionally hard-to-count,' Thompson
wrote in written testimony for a Wednesday hearing on the census before the House Oversight and Reform Committee."
This comes on the heels of an announcement this Monday that, for the first time ever, the Census Bureau will start to send
emails to households in low responding areas, and may also send text messages. Recent data released from the Census
Bureau's Household Pulse Survey show that the Census Bureau is significantly more likely to have your email address if
you're non-Hispanic White, over 35, and highly educated. These emails will likely serve to further amplifying inequities in
census coverage. (In the 2010 Census, the Bureau's coverage report noted that it undercounted Native Americans on
Reservations by 4.9%--this time could be much worse.)
We need to make sure that historically undercounted communities are accurately counted and that the Census Bureau is given
the time and resources that it needs for a fair and accurate count.
Please let me know how I can help you with this. I will be CC'ing Senators Murray and Cantwell as well as representative
Jayapal and other local politicians.
Thank you,
Harry Maher
4615 Greenwood Ave N.
Seattle, WA 98103
Sources:
NPR article: https://www.npr.org/2020/07/30/896656747/when-does-census-counting-end-bureau-sends-alarming-mixedsignals
Census press release regarding email outreach: https://2020census.gov/en/news-events/press-releases/2020-email.html
Household Pulse Survey Data Showing Inequities in Email Coverage: https://www.census.gov/programs-surveys/householdpulse-survey/technical-documentation.html
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MaryJane Shimsky
Majority Leader
Legislator, 12th District
Co-Chair, Committee on Rules

Committee Assignments:
Appointments
Environment & Health
Law & Major Contracts
Legislation
Parks & Recreation
Public Safety
Public Works & Transportation
Social Services

MEMORANDUM

TO:

Benjamin Boykin, Chair, Board of Legislators

FROM:

MaryJane Shimsky, Legislator – 12th District

DATE:

June 26, 2020

RE:

Hastingsgov.org/ “Low-Embodied Carbon Concrete Resources”/
June, 2020/Hastings Climate Smart Communities Task Force
Architecture 2030/”Carbon Impacts of Concrete”/2019/Carbon Smart Materials Palette

Please add the attached postings to the Public Works, Environment & Health, and Planning, Economic
Development and Energy agendas.

https://www.hastingsgov.org/climate-smart-communities-task-force/pages/low-embodiedcarbon-concrete-resources
https://materialspalette.org/concrete/
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Legislator Shimsky Agenda Submission:
“Low-Embodied Carbon Concrete Resources”
June, 2020
“Carbon Impacts of Concrete”
2019
Page | 2

Low-Embodied Carbon Concrete
Resources
On May 18, 2020 the Board of Trustees of the Village of Hastings-on-Hudson passed a
resolution committing the local government to promoting the use of low embodied
carbon concrete products in building and infrastructure projects within the Village
(see HERE for the full text of the Resolution). This resolution is part of a larger effort to
reduce the Village’s greenhouse gas (GHG) emissions. The Village of Hastings-onHudson is the first municipality in New York State to publicly commit to promoting the
use of this technology.
Concrete is the most widely used construction material in the world. It is low cost,
strong, and durable, and is a significant component of all building and infrastructure
projects, including those of municipalities. Cement, the critical ingredient that gives the
concrete its strength, is responsible for up to seven percent of the world's carbon
dioxide emissions, mainly through a chemical process called calcination, as well as
through the use of energy in production derived from the combustion of fossil fuels.
Embodied carbon refers to the carbon emissions generated as a result of the
manufacturing and transportation of materials and the construction of building and
infrastructure projects.
The simple act of switching to low-embodied carbon concrete can make a radical
difference in lowering carbon emissions. Low-embodied concrete is concrete that has
been verified, as measured by a Global Warming Potential (GWP) metric to embody
lower carbon emissions as compared to the baseline embodied carbon emissions of
conventional concrete. Lowering the embodied carbon emissions from concrete can be
achieved through diverse methods and processes, including but not limited to: (a) using
less cement in concrete mixes; (b) replacing or substituting cement with supplemental
cementitious materials (SCMs) such as fly ash, blast furnace slag, or ground glass
pozzolan; (c) using locally produced cement and other concrete components resulting in
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Legislator Shimsky Agenda Submission:
“Low-Embodied Carbon Concrete Resources”
June, 2020
“Carbon Impacts of Concrete”
2019
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reduced emissions from transport; (d) the utilization and mineralization of carbon in
concrete materials.

Carbon Impact of Concrete
Concrete is the most widely used construction material in the world, and is responsible for 610% of global anthropogenic carbon dioxide (CO2) emissions. Portland cement is the primary
ingredient in concrete and is responsible for the majority of concrete’s carbon emissions. CO2 is
released at two points during cement production: roughly 40% of the CO2 generated is from the
burning of fossil fuels in the manufacturing process, and the remaining 60% is from naturally
occurring chemical reactions during processing. The proportion of ingredients in a concrete
mixture can greatly influence its carbon impact.
Using less cement is the most effective way to reduce the carbon footprint of concrete.

Carbon Smart Attributes
Less cement = less carbon
After reducing the carbon impact of cement production, additional carbon reductions can be
made by reducing the amount of cement used per unit volume of concrete. Substitute cement
with supplementary cementitious materials (SCMs) from non-fossil fuel based sources (see Use
non-fossil fuel based SCMs), and/or use larger sized aggregate (e.g. 1” vs ¾” coarse aggregate)
where appropriate. Typical practice is to define a minimum amount of cement required and/or a
maximum allowable amount of SCMs, both of which can result in the inclusion of more cement
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Legislator Shimsky Agenda Submission:
“Low-Embodied Carbon Concrete Resources”
June, 2020
“Carbon Impacts of Concrete”
2019
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Get to know what options are available to suppliers local to the project
Not all the options below are available to all concrete suppliers, as materials in concrete vary
significantly depending on local supplies. Aggregate, the largest and heaviest portion of
concrete, should ideally come from nearby sources, but this can dictate the amount of
cementitious materials needed for strength. SCMs also vary in quality, consistency, and
availability (transport distance), so it is important to know which ones local suppliers can utilize
dependably and economically. Lastly, admixtures can make low-cement concrete that would
normally be unworkable much easier to handle and finish in the field but require well-trained
teams at the batch plant and the construction site, which not all suppliers and subcontractors can
guarantee. Understand the options available to local suppliers and work with them to reach the
most optimal specifications while also pushing them towards and creating demand for carbon
reduction strategies.

Select different mixes for different uses and plan ahead
Concretes with high supplementary cementitious materials to reach the required strength often
require longer cure times than conventional concrete. Identify building components that don’t
need high early strength and plan ahead to allow for these components to have longer cure times.
For example, footings and mat slabs, as well as shear walls and columns at lower levels of highrise structures, are good targets for low cement mixes even when relatively high strengths are
required.

Consider 56 or later day strength on parts of the project
Strength conformity at 56, 90, 120, or more days, rather than the conventional 28, could enable
an increase in the amount of SCMs replacing cement. Specify design compressive strengths
greater than 28 days whenever possible to allow the maximum use of SCMs.

Attachment: COMM - Various Articles on Carbon Concrete Resources/Impact - DRAFT (12807 : Various Articles on Carbon Concrete
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Legislator Shimsky Agenda Submission:
“Low-Embodied Carbon Concrete Resources”
June, 2020
“Carbon Impacts of Concrete”
2019
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\Kiln types matter for cement
The different kiln types used for cement production, listed in increasing order of energy
intensity, are: dry with preheater and precalciner, dry with preheater, long dry, and wet. Dry with
preheater and precalciner kilns use on average 85% less energy than wet kilns2. Understand what
type of kiln your concrete suppliers use for cement production, and request cement that comes
from the least energy intensive kiln that is locally available.

Consider the mixing method
Some methods for mixing concrete can create high-strength concrete with a lower volume of
cement. For example, the scattering-filling aggregate process adds an additional “10-30% (by the
volume of the finished concrete) of coarse aggregate while the concrete is being poured, paved or
placed, then vibrating the mixture to form a consolidated concrete”3. This method results in 1030% less cement than conventional concretes, reducing carbon emissions while increasing the
compressive strength of the mix. This method is often referred to as ‘controlled particle size
distribution’ and is common practice in certain regions (e.g. North America).

Utilize carbon sequestration (CO2 injection)
New technology captures the carbon naturally emitted during the cement manufacturing process
and injects it back into the concrete mix during mixing. Encourage concrete suppliers to use
carbon sequestration/CO2 injection methods.

Specify hard, clean, and strong aggregates
Weak and/or lightweight aggregates often require the addition of more cement to achieve the
necessary mix strength. Soft, porous aggregates can also result in weak concrete with low wear
resistance, reducing the life-span of the material. Whenever possible and locally available, use
strong aggregates to reduce the required cement quantity and create concrete with a high
resistance to abrasion and a longer life-span4.
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Specify Portland Limestone Cement (PLC) instead of Portland cement
PLC, or type IL cement, is a slightly modified version of Portland cement that can result in
reduced embodied carbon by using higher percentages of limestone (5-15% in PLC, compared to
the 5% typically used in Portland cement)5. This results in a smaller portion of cement in the
mix. Where locally available, specify PLC over typical Portland cement.

Use non-fossil fuel-based SCMs
Specify non-fossil fuel-based SCMs or cement replacements whenever locally available,
including but not limited to the following:
Glass Pozzolan*
Glass Pozzolan is recycled, post-consumer glass that is ground up and used as an SCM, reducing
the amount of cement in a concrete mix. Glass pozzolan has been shown to contribute to
effective, consistent strength gain and workability.
Rice Husk Ash Concrete
Rice husks (the hard protective coverings of rice grains) are agricultural byproducts (waste
material from rice mill processes), and are made up of approximately 85-90% amorphous silica
plus about 5% alumina, making the ash highly pozzolanic*6.
*Pozzolans are a broad class of siliceous or siliceous and aluminous materials which, in
themselves, possess little or no cementitious value but which will, in finely divided form and in
the presence of water, react chemically with calcium hydroxide at ordinary temperature to form
compounds possessing cementitious properties7.
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Design & Construction Guidance
Design for material optimization and efficiency
There are many pathways for optimizing material efficiency to reduce concrete use and
embodied carbon emissions. A careful analysis should be done to ensure carbon emissions will
be reduced overall.
Using shorter bay sizes can allow for thinner slabs. However, more columns may be needed to
make up for shorter bay sizes which could result in more overall concrete use. A careful analysis
should be done to ensure concrete volume will be reduced overall.
Using longer bay sizes can create more usable floor area and reduce foundation loads from
structural components. High-strength concrete (HSC) can be used in conjunction with longer bay
sizes to achieve smaller columns and thinner slabs. However, HSC often requires more cement,
which can increase embodied carbon emissions. Preliminary calculations should be run to
balance strength (which at some point rapidly decreases with slenderness) versus weight and
total cement volume needed. This strategy is eventually limited by the minimum size
reinforcement cages can be made, and the cover needed to protect the reinforcement.

Consider the trade-offs when using prestressed and precast concrete
Post-tensioned slabs and beams generally require more cement in order to reach their desired
early strength. While prestressed and precast slabs and walls often enable thinner sections, the
total cement content should be compared to the total cement content of a mildly reinforced castin-place system to determine which has lower embodied carbon overall.

Lighten the weight of slabs
Reducing the weight of slabs helps reduce the loads on the columns and foundations, thereby
reducing their size and embodied carbon. There are two approaches for reducing the weight of
the slab: 1) use structural lightweight concrete (which incorporates lighter aggregates but can
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spheres) to reduce the amount of concrete needed. The use of some proprietary void systems has
been shown to yield slabs that use an average of 35% less concrete than traditional slabs, while
performing like solid reinforced concrete. Preliminary calculations should be run to balance
weight versus strength and stiffness in slab systems.

Use reinforcement only when needed
As long as alternate crack control measures are taken, many slabs on grade can be cast without
reinforcement. The embodied carbon of metal or polymer fibers used in standard quantities to
control cracking in slabs on grade is typically small compared to the reinforcement removed, but
the embodied carbon balance between the two should be evaluated.

If using reinforcement, consider high-strength
High-strength reinforcement often has the same embodied carbon as conventional reinforcement,
since the strength is achieved using small quantities of micro-alloys with negligible embodied
carbon. When the higher strength results in lower steel quantities, the embodied carbon of the
concrete structure is reduced.

If using structural concrete, also use it as a finish material
Use structural concrete as a finish material to eliminate the embodied carbon emissions of
additional architectural finishes. Additionally, if exposed to air, concrete has the ability to absorb
some CO2 during its life8. However, ensure that the amount of cement in the mix is not
increased in order to create a consistent appearance.

Crush and spread concrete at the end of life
After its useful life, concrete is normally crushed and used as secondary product (for roads or
base courses, or as fill material). If exposed to air, concrete has the ability to absorb some CO28,
though the amount of carbon absorbed depends on a variety of factors. Therefore, grind or crush
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and spread concrete to maximize surface area at its end of life. A careful analysis should be done
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to compare the amount of CO2 absorbed if concrete is crushed and spread at the end of its useful
life to the cement savings if reused as a secondary product.

RESOURCES
1 | Central Concrete Specification Guide: Capturing the Value of Low Carbon Mixes
2 | ASCE/SEI Sustainability Guidelines for the Structural Engineer (See Concrete chapter)
3 | Low Carbon Concrete Prepared with Scatter-Filling Coarse Aggregate Process
4 | Scientific Principles of Concrete
5 | Concrete Construction – The Advantages of Portland-Limestone Cement
6 | ScienceDirect: Rice Husk
7 | Mehta, P.K. (1987). “Natural pozzolans: Supplementary cementing materials in concrete”.
CANMET Special Publication. 86: 1-33
8 | CO2 Uptake in cement-containing products

Specifying Sustainable Concrete
Case Study – Measuring and Reducing Embodied Carbon in Concrete
BuildWell Source
ASCE/SEI Structural Materials and Global Climate (See Concrete chapter)
The New Carbon Architecture, Bruce King (see Concrete Chapter)
Concrete CO2 Fact Sheet (NRMCA, 2012)
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ASCE. (2010). Sustainability guidelines for the structural engineer, D. Kestner, J. Goupil, and E.
Lorenz, eds., Reston, VA.
Bay Area Low-Carbon Concrete Codes Project
Cradle-to-gate CO2e emissions vs. in situ CO2 sequestration of structural concrete elements by
Adriana Suto-Martinez, Jay H. Arehart, and Wil V. Srubar III
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MaryJane Shimsky
Majority Leader
Legislator, 12th District
Co-Chair, Committee on Rules

Committee Assignments:
Appointments
Environment & Health
Law & Major Contracts
Legislation
Parks & Recreation
Public Safety
Public Works & Transportation
Social Services

MEMORANDUM

TO:

Benjamin Boykin, Chair, Board of Legislators

FROM:

MaryJane Shimsky, Legislator – 12th District

DATE:

June 26, 2020

RE:

Accelerator for America/ “Infrastructure playbook makes 26 recommendations”/June 24,
2020/New Partnership on Infrastructure

Please add the attached report to the Public Works and Planning, Economic Development & Energy
agendas.
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MEMORANDUM
TO:

Benjamin Boykin II, Chair, Board of Legislators

FROM:

Catherine F. Parker, Legislator – 7th District

DATE:

June 6, 2020

RE:

The Barnstable Patriot - House approves, sends Restaurant Relief Act to
Senate

Please add the following article from The Barnstable Patriot - House approves, sends
Restaurant Relief Act to Senate to the June 15th agenda for referral to the Legislation, and
Planning, Economic Development & Energy Committees on behalf of Legislator Parker.
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House approves, sends Restaurant Relief Act to
Senate
Posted Jun 4, 2020 at 1:47 PM
Updated Jun 4, 2020 at 1:47 PM

The House of Representatives on Wednesday voted to initially approve a bill that would
allow restaurants to begin offering mixed drinks with food takeout orders, and provide
expanded outdoor table service with alcohol, subject to local approval.
State Rep. Will Crocker (R-Centerville) said, “House Bill 4767, An Act addressing
challenges faced by food and beverage establishments resulting from the COVID-19
pandemic, is in response to the pleas from restaurant owners in my district who are
literally starving for business.
“A streamlined approval process, payment waivers, the ability to sell mixed drinks, and a
delivery fee cap will go a long way to helping these businesses survive the COVID-19
pandemic,” Crocker said in a statement Thursday. “I hope for swift action in the Senate
and final enactment. We must do what we can to save our small businesses.”
The Restaurant Relief Act builds on the guidelines recently issued by Governor Charlie
Baker for the state’s Phase 2 re-opening, which could begin as early as June 8.
Phase 2 allows restaurants to begin offering outdoor dining to customers but continues to
prohibit indoor table service for now.
H.4767 authorizes local licensing authorities to temporarily approve requests for outdoor
table service at restaurants, with alcohol sales, through November 30.
Crocker said this change will allow localities to bypass the current licensing review process
conducted by the Alcoholic Beverages Control Commission (ABCC). Communities would
still need to notify the ABCC once an amended license is approved.
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Under the bill, licensed establishments can continue to sell beer and wine for off-premises
consumption for the duration of the Governor’s State of Emergency, or until Feb. 28,
2021, whichever is later.
If approved by the Senate, the bill would permit restaurants currently licensed to sell
alcohol for on-premises consumption to offer cocktails for off-premises consumption
during the same time period, under certain restrictions.
The bill also addresses concerns raised by restaurants about the excessive fees charged by
some third-party delivery companies during the pandemic. It would cap delivery fees at
15% and other non-delivery fees at 5% of the online order purchase price during the State
of Emergency, a restriction that will remain in effect until 45 days after the State of
Emergency is lifted.
Restaurants will see additional financial relief from a temporary change in the state’s
procedure for collecting meals tax payments, Crocker said. Businesses will have the option
of delaying their meals tax payments for the remainder of the year, without being assessed
any late-file or late-payment penalties or interest. Businesses that choose this option
would have until Sept. 20 to submit meals taxes collected from June 1-Aug. 31, and will
not have to submit meals taxes for Sept. 1-Dec. 31 until January 20, 2021.
The bill passed the House on a vote of 156-0 on June 3 and still requires Senate approval.
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MEMORANDUM
TO:

Benjamin Boykin II, Chair, Board of Legislators

FROM:

Catherine F. Parker, Legislator – 7th District

DATE:

June 6, 2020

RE:

LA City Council’s 15 Percent Food Delivery Fee Cap Is
About to Take Effect

Please add the following article from AM Intel -LA City Council’s 15 Percent Food Delivery Fee Cap
Is About to Take Effect to the June 15th agenda for referral to the Legislation, and Planning,
Economic Development & Energy Committees on behalf of Legislator Parker.
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LOS ANGELES

2

AM INTEL

LA City Council’s 15 Percent Food Delivery Fee Cap Is
About to Take Effect
Plus: no more curfews (after a lawsuit), food for a cause, and a quiet closure in
Downtown
by Farley Elliott

Jun 4, 2020, 10:15am PDT

A restaurant’s makeshift open sign | Wonho Frank Lee

The Los Angeles City Council yesterday voted to formally approve a third-party food delivery
app fee cap, meaning companies like Uber Eats, DoorDash, GrubHub, and Postmates will be
limited in how much they can charge restaurants for their services. The issue was raised by
the council last month after cities like San Francisco voted on their own caps, a move meant
to keep these tech companies from gouging restaurants during a global pandemic, when
delivery and takeout services have largely been the only forms of income for restaurant
owners possible.
The new Los Angeles ordinance caps fees at 15 percent of the total sale for any delivery, and
also mandates that third-party delivery app companies cannot take more than five percent for
all other non-delivery charges. The ordinance will now be sent to the mayor’s office to be
signed and put into effect immediately.
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MEMORANDUM
TO:

Benjamin Boykin II, Chair, Board of Legislators

FROM:

Catherine F. Parker, Legislator – 7th District

DATE:

June 6, 2020

RE:

CommonWealth Magazine - House votes to cap food delivery fees

Please add the following article from CommonWealth Magazine - House votes to cap
food delivery fees to the June 15th agenda for referral to the Legislation, and Planning,
Economic Development & Energy Committees on behalf of Legislator Parker.
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The Massachusetts State House at night. (Photo by Michael Jonas)
ECONOMY / STATE GOVERNMENT

House votes to cap food delivery
fees
15 percent cap would affect apps like GrubHub and DoorDash
SHIRA SCHOENBERG

Jun 3, 2020

THE MASSACHUSETTS HOUSE on Wednesday passed a bill that would temporarily cap the
fees that delivery services can charge restaurants during the coronavirus pandemic.
The provision was part of a larger bill aimed at helping restaurants recover from the economic
devastation caused by COVID-19-related shutdowns.
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restaurants are not equipped to weather the forced closures. “It’s paramount that the Legislature
eases the burden on restaurants in whatever way we can,” Michlewitz said.
The bill passed unanimously by a vote of 156-0.
Under Gov. Charlie Baker’s emergency orders to slow the spread of the virus, restaurants have
been forced to shut their dine-in space and offer only takeout and delivery. Restaurants will be
allowed to reopen, starting with outdoor seating, in the second phase of the state’s reopening
plan, which could begin as soon as next week.
Because many of these restaurants had no infrastructure set up to offer online ordering or
delivery, they have relied heavily on third party mobile apps to list their restaurants, process
orders, and deliver food. Four companies – GrubHub, DoorDash, Uber Eats, and Postmates –
dominate the market. DoorDash temporarily cut its commissions during the pandemic. But the
other companies have been charging restaurants commissions of up to 30 percent of the price of
the meal for each order they deliver.
The House bill would cap delivery fees at 15 percent of the order price until 45 days after the
COVID-19 state of emergency ends.
An amendment adopted on the House floor would cap other fees at 5 percent – if the app, for
example, lists a restaurant and processes online orders but the restaurant employs its own
delivery people. (Today, a company like Uber Eats can charge 15 percent for marketing and
order processing, even without delivery.)
As CommonWealth previously reported, restaurants had complained that they were losing
money on meals that were delivered by the apps, because of the large commissions.
A handful of cities nationally – including Seattle and San Francisco – capped delivery service
commissions during the pandemic. Some Massachusetts municipalities were considering it.
State Rep. Michael Day, a Stoneham Democrat who introduced a standalone bill to cap delivery
commissions, said during the House debate that there is a gross imbalance in negotiating power
between the restaurants and the delivery apps. The restaurants were shut down quickly, often
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based ordering and delivery “at their own pace at an expense level they can absorb.” Now, the
only way they can continue even reduced operations is by contracting with these vendors.
The delivery contract, Day said, “wipes out their margins entirely and leaves restaurants
preparing food for no profit at all.”
The delivery companies have said cutting commissions will mean they have to pay deliverers
less, charge customers more, or cut the services they provide.
“Any arbitrary cap – regardless of the duration – will lower order volume to locally-owned
restaurants, increase costs for small business owners, and raise costs on customers,” said
GrubHub spokeswoman Jenna DeMarco. “Delivery workers would have fewer work
opportunities and lower earnings.”
DeMarco added, “We also believe that any cap on fees represents an overstep by local officials
and would not withstand a legal challenge.”
In addition to imposing a cap on delivery fees, the bill would also let restaurants sell “cocktailsto-go” with takeout food orders. A law passed in April already lets restaurants sell beer and wine
with takeout.
The bill would authorize some changes to state licensing and local zoning procedures to make it
easier for restaurants to open outdoor seating. It would temporarily waive late payments for
restaurants that fall behind on state meals tax payments.
The bill now goes to the Senate for consideration.
Tagged in: COVID-19/ Massachusetts Legislature

© 2020 CommonWealth Magazine. All rights reserved.

Attachment: COMM - CommonWealth Magazine Article - "House votes to cap food delivery fees" - DRAFT (12758 : CommonWealth Magazine

with no delivery models in place. In normal times, Day said, restaurants could move to web-

Packet Pg. 160

MEMORANDUM
TO:

Benjamin Boykin II, Chair, Board of Legislators

FROM:

Catherine F. Parker, Legislator – 7th District

DATE:

June 2, 2020

RE:

CNBC – NYC City Council votes to cap app delivery fees at 15%

Please add the following article from CNBC – NYC City Council votes to cap app delivery fees at
15% to the June 15th agenda for referral to the Legislation, and Planning, Economic
Development & Energy Committees on behalf of Legislator Parker.
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T E CH

New York City Council votes to cap food-delivery app fees at
15% during states of emergency
P U B L I S H E D W E D, M AY 1 3 2 0 2 0 • 4 : 1 4 P M E DT

U P DAT E D W E D, M AY 1 3 2 0 2 0 • 5 : 2 3 P M E DT

Lauren Feiner
@ L AU R E N _ F E I N E R

SHARE

   

KEY POINTS
The New York City Council voted Wednesday to cap food delivery fees by third-party services at
15% of the cost of an order during a state of emergency where restaurants can’t serve food on
premises.
The legislation, which still needs to be signed into law by Democratic Mayor Bill de Blasio, would
be a blow to food delivery services such as GrubHub and Uber Eats.
Similar mandates have been made in San Francisco, Seattle, Washington, D.C., and Jersey City.

Food delivery workers on bicycles travel along a street in New York, U.S., on Tuesday, March 17, 2020.
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The New York City Council voted Wednesday to cap fees by third-party services at 15% for providing
food delivery during a state of emergency where restaurants can’t serve food on premises.
For other types of charges, the fee would be capped at 5%. The caps would extend 90 days after the
emergency has ended.
The legislation, which still needs to be signed into law by Democratic Mayor Bill de Blasio, would be a
blow to food delivery services like GrubHub and Uber Eats that have seen demand surge during the crisis
but are still not proﬁtable. The third-party services, which also include private businesses such as
DoorDash and Postmates, would be subject to a civil penalty of up to $1,000 per restaurant per day for
violations.
Similar mandates have been made in San Francisco, Seattle, Washington, D.C., and Jersey City. Chicago
announced new rules Tuesday for services to provide greater pricing transparency.
The city council bill is a win for restaurants in New York City that have long complained of hefty fees that
come with delivery services and have recently seen their revenue fall oﬀ a cliﬀ during the coronavirus
pandemic. Restaurants in New York City are only allowed to provide takeout and delivery under local
guidelines, eliminating the most proﬁtable part of the business for many and forcing longtime holdouts
to ﬁnally sign up for a third-party service.
News of an oﬀer by Uber to acquire GrubHub Tuesday renewed concerns that a combined company
could hold a tighter grip on the food service industry. As of October, GrubHub held 30% of the U.S. meal
delivery market, while Uber held 20%, according to analytics ﬁrm Second Measure. Delivery caps
during the pandemic could ease some pricing concerns for restaurateurs in the near term.
The third parties could also choose to cut back on their services if they decide the fee caps make the work
less worthwhile. After San Francisco instated its own fee cap of 15% for delivery, Uber Eats told
customers in an email it was ending service to the Treasure Island neighborhood of the city, an area with
relatively few food options to begin with, according to local news reports.

De Blasio signaled his support at a press conference Tuesday but a spokesperson for the mayor’s oﬃce
said they’re still ﬁguring out the logistics of ﬁtting the bill signing into the mayor’s schedule.
Subscribe to CNBC on YouTube.
WATCH: How businesses are adapting their marketing strategies to survive lockdown
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TO: Benjamin Boykin, Chair, Board of Legislators
From: Damon R. Maher, District 10
Date: June 3rd, 2020
Re: Housing: Essential Workers

Please add the attached article from the Pattern Blog to the agenda of the June 15th 2020 BOL meeting
for referral to all legislators.

Thank You,

Legislator Damon R. Maher
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Housing and the Essential Worker:
People We Count on Every Day
Sunday, May 31st, 2020

Since the middle of March, a fairly, new term became part of our everyday language – the Essential
Workers. Who are these people? What is essential? Do we know any of these people? Where do they
live? If they are essential – they must live in a castle and make lots of money.
Well it turns out – essential workers are the people we count on every day. You know who they are. They
are our healthcare workers and childcare providers. Essential workers are the people who fix our cars,
pack and drive trucks to deliver goods to your doorstep, check us through the grocery store register,
prepare our food, pick up the trash, clean our offices, repair our roads, and take care of us when we are
sick. Again – the people we count on every day. Wouldn’t it be nice to live next to someone that is
considered essential? Sounds like these folks would make great neighbors.
Clearly, none of these people live in a castle, nor do they earn lots of money. Many of these people do
not earn a living wage and have great difficulties paying their rent. Many of the workers I describe above
earn between $20,000 and $30,000 a year – perhaps some – a little more. In fact, many of these
essential workers qualify for affordable housing. Ya know – the apartments for those people.
I’m a numbers and data kinda guy – so let’s take a look at some figures and break it down. Imagine a
married couple with two children. One works at the hospital as a nurse and the other works full time as a
mechanic. Their total combined income is $70,000 a year. Not bad for a young family with a few kids –
probably makes a good neighbor. Guess what? This family would qualify for an affordable housing rental
apartment in Orange and Dutchess County. This family would qualify for a rental assistance program
called Section 8.
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So, what’s the connection? Let me put it in simple terms. If I were to get sick – the nurse could take care
of me. If my car breaks down the mechanic could fix my means of transportation. I sure hope they live in
a healthy environment and close to their jobs. I sure hope their children are fed and being properly cared
for. I hope this is the case because when I need their help - I will need them at their best.
Housing that is affordable is vital for a healthy family and a sustainable community. The problem is –
there just ain’t enough of it.
I have been working in the community development and housing field for over thirty years. When I began
my career – everyone in the affordable housing sector spoke about an affordable housing crisis. They all
said, “We are in the worst affordable housing crisis ever”. Well – here I am three decades later and some
of the very same people, and the newcomers, in the affordable housing arena say the exact same thing –
we are in the worst crisis ever. Unfortunately, I think they are right and the pandemic has only heightened
the need.
According to the US Department of Housing and Urban Development (HUD), a home is affordable when a
family pays no more than 30% of their gross income for housing. When a family pays more than 30% of
their income for housing – they are considered cost burdened. When a family pays more than 50% of their
income for housing - they are severely cost burdened. Establishing the number of families living in these
conditions is critical when assessing the need for housing that is affordable to the residents.
For example, in Orange County alone – over 21,000 renters at all income levels pay over 30% of their
income toward housing and are considered cost burdened. Of the 21,000 households – just over 12,000
are severely cost burdened and pay over 50% of their income for housing. In Dutchess County – over
16,000 are cost burdened, of which over 9,000 are severely cost burdened. In Ulster County – over
11,000 are cost, of which more than 6,000 pay over 50% of their income for housing.
Why is there such little housing available for these families? The answer is very simple and there are
three basic reasons. First, it is very expensive to build housing. The cost of land and construction is
astronomical, and of course, the taxes are very high. Now, before anyone gets in an uproar – the vast
majority of today’s affordable housing developers do pay taxes. Secondly, getting a housing development
through the local approval process is extremely expensive and requires a multitude of professional
studies and reports, which takes a very long time.
The last reason why there is such little housing – many, not all, but many communities simply do not want
those people living next to them. Not In My Back Yard – NIMBY usually rears its ugly head. The
stereotype and perception of people living in affordable housing is that they don’t work and they abuse
the system. This belief needs to be dispelled.
Perhaps after reading this blog people will understand that many essential workers are in need of
affordable housing. Imagine if you will – a community with the vision to not only allow the development of
affordable housing, but also provide financial incentives and a streamlined approval process to reduce
time and costs.
A few closing thoughts. The next time you are sick or your car needs repair – think about the person that
you are counting on to take care of you. Wouldn’t it be nice if they could count on their community in the
same manner as we count on them?
Perhaps there is a glimmer of hope in this unbelievably tragic time in our history. Maybe, just maybe
there will be a new appreciation for who the essential workers are…the people we count on every day.

https://www.pattern-for-progress.org/housing-and-the-essential-worker-people-we-count-onevery-day/
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On The Pattern Blog
April 5, 2020 - The 2020 Census: An Essential Program
April 12, 2020 - Social Distancing
April 14, 2020 - A Letter to the Hudson Valley Hospitals Staff
April 19, 2020 - Coronavirus and an Aging Population:
Vulnerable Residents of the Hudson Valley
April 26, 2020 - Noticing in the Great Pause
May 3, 2020 - Ringing Alarm Bells: Food Security
May 10, 2020 - Mother’s Day 2020
May 17, 2020 - Impacts of COVID-19 on the Real Estate Market
May 24, 2020 - Memorial Day Weekend 2020 – A Visit to Cape
Cod in the Age of COVID

About Hudson Valley Pattern for Progress
Hudson Valley Pattern For Progress is policy, planning, advocacy and research nonprofit
that has promoted regional, balanced and sustainable solutions for the Hudson River
Valley since 1965.

Visit the Pattern Blog

Let's get social!
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https://www.pattern-for-progress.org/housing-and-the-essential-worker-people-we-count-on-every-day/
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MEMORANDUM
TO:

Benjamin Boykin II, Chair, Board of Legislators

FROM:

Catherine F. Parker, Legislator – 7th District

DATE:

May 19, 2020

RE:

Communications add – Brookings – The Carbon Tax Opportunity

________________________________________________________________________
Please add the following article from Brookings.com to the June 1 agenda for referral to the
Legislation, Environment & Health, and Planning, Economic Development and Energy
Committees on behalf of Legislator Parker.
The original article can be located at: https://www.brookings.edu/opinions/the-carbon-taxopportunity/?utm_campaign=Brookings%20Brief&utm_source=hs_email&utm_medium=e
mail&utm_content=87608392
Printed article attached (original article in its entirety)
Printed article attached (partial for agenda purposes)
Copy of printed article attached (due to issues printing directly from the web site.)
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The carbon tax opportunity

Page 1 of 4

Guidance for the Brookings community and the public on our response to the coronavirus
(COVID-19) »
Learn more from Brookings scholars about the global response to coronavirus (COVID-19) »
Op-Ed

The carbon tax opportunity
Kemal Derviş and Sebastian StraussWednesday, May 6, 2020
Editor's Note:
This op-ed was originally published by Project Syndicate.

T

he COVID-19 pandemic has brought economic and social activity around
the world to a near standstill. As a result, carbon dioxide emissions
have declined sharply, and the skies above some large cities are clean and

clear for the first time in decades.
But “degrowth” is not a sustainable strategy for averting environmental disaster.
Humanity should protect itself from climate change not by reducing economic
activity, but rather by making it more resilient, robust, and sustainable.
The ongoing pandemic has powerfully demonstrated the cost of neglecting
catastrophic tail risks. The risks tied to climate change, while unfolding more
gradually, are at least as great as those posed by COVID-19. Although the
international community is rightly focusing its efforts on the immediate health
and economic crisis, it should not lose sight of this threat.
Encouragingly, the rapid reduction in the cost of green technologies in recent
years has increased the competitiveness of clean energy generated from sources
such as solar and wind. As long as policymakers create a credible expectation of
long-term profits by committing to strong environmental standards and
providing a long-term framework for eliminating fossil-fuel subsidies, investors
will likely be willing to incur the fixed costs of green investments.

Attachment: COMM - Brookings.com Article - "The Carbon Tax Opportunity" - DRAFT (12737 : Brookings.com Article - "The Carbon Tax

3.16.a

Packet Pg. 170

https://www.brookings.edu/opinions/the-carbon-tax-opportunity/?utm_campaign=Brookin... 5/19/2020

The carbon tax opportunity

Page 2 of 4
3.16.a

protection and economic progress has become much smaller than we previously
thought. Even when the cost-benefit calculus excludes the immediate negative
externalities, such as air pollution, that arise from CO2 emissions, green
investment has clearly become economically viable even without subsidies. In
fact, renewable energy sources like solar and onshore wind power, recently
became the cheapest option for much of the world.
But it remains to be seen whether this competitiveness can be sustained in the
face of the collapse in fossil-fuel prices caused by the pandemic. U.S. benchmark
crude fell below $20 per barrel in late April, its lowest level since 1999. The price
of natural gas also is cratering. And although oil prices may recover slightly as
producers cut output, they are likely to remain depressed for quite some time.
While lower oil prices will give consumers’ finances a welcome boost—with
lower-income households benefiting more in relative terms—they will make
renewables less competitive, just at a time when the world should be engineering
a climate-friendly recovery. Moreover, a prolonged period of low oil and gas
prices would also make green energy sources less competitive in the future by
discouraging investment in clean-technology research and development.
But it doesn’t have to be that way. In fact, the oil-price collapse presents an
excellent opportunity to advance climate policies by levying or increasing carbon
taxes at a reduced political cost. In late 2014, when oil prices had declined to $45
per barrel from a high of $108 that June, one of us suggested that policymakers
waste no time and introduce carbon taxes. Because taxes affecting politically
sensitive oil products like gasoline would only partly offset the steep decline in
oil prices, such measures would face less resistance than before.
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level then. While the user price of fossil fuels would remain historically low even
with a substantial carbon tax, such a levy would blunt the negative impact of
these extremely low prices on the competitiveness of renewables, thus making a
climate-friendly recovery easier to achieve.
This opportunity should not be lost, because the world is at a crucial juncture
regarding climate change. Recovering from the pandemic-induced economic
collapse will require large new investments around the world. Whether these
investments replicate the past in a rush to return to “normalcy” or lay the
foundation for sustainable and resilient growth will determine the planet’s
future.
To illustrate, a tax of $200 per metric ton of carbon (equivalent to $54 per metric
ton of CO2) would result in an increase of less than 50 cents per gallon for
gasoline in the United States, which currently costs less than $1.80 per gallon on
average. At about $2.30 per gallon, the price of gas at the pump—the most
politically sensitive variable in most countries, as demonstrated by the “Yellow
Vest” protests in France—would remain at historically low levels in the aftermath
of COVID-19 despite a sizable carbon tax. Moreover, making the carbon tax
flexible by tying it to the price of oil could enable it to function as an automatic
stabilizer. For example, for every $5-per-barrel increase in the oil price, the
carbon tax could be lowered, but by a smaller amount, in order partly to mitigate
the increased cost to consumers. Likewise, for every $5-per-barrel decrease in the
oil price, the tax could be raised by a somewhat larger (but still small) amount.
This way, the carbon price would increase over time in line with the overall
progress of climate policies, while buffering consumers from oil-price volatility
and boosting fiscal revenues. As one of us explained in 2016, once such a carbon
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pricing for gasoline (and other products)—one that produces far-reaching
benefits.”
Of course, carbon pricing would have to be in effect across sectors and economies
in order to provide a direct price incentive for climate-change mitigation efforts
and to complement regulatory standards and other measures. For example, while
oil remains dominant in the transport sector, natural gas is now the primary
source of electric-power generation. But natural gas, though a lot cleaner than
fuel oil, still emits CO2 and must be replaced by renewables to achieve net-zero
emissions. Even if electric vehicles fully replace gasoline-powered cars and
trucks, they will still only be as clean as the electricity that powers them.
Climate policies must address many other related issues and use an array of
instruments. Carbon pricing is no silver bullet. But today’s ultra-low oil prices,
rather than discouraging investment in clean energy, offer an ideal opportunity to
strengthen the pricing component of the toolkit and ensure that the postpandemic recovery helps create a climate-resilient economy for the long term.
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TO:

BENJAMIN BOYKIN, CHAIR BOARD OF LEGISLATORS

FROM: DAMON MAHER, BOARD OF LEGISLATORS - 10TH
DATE: May 6, 2020
RE:

NAVIGATING OUR PATH FORWARD - THE METROPOLITAN TRANSIT AUTHORITY

Please add the attached article to the Parks, Public Works and Transportation, and Planning, Economic
Development & Energy Committees for the May 18th meeting of the Board of Legislators.
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Dear Damon,

Moments of crisis can lead to transformation — if
we have the courage and vision to meet the
challenge.
And New York City must meet the challenge to create a better and safer future
for all residents. We’ve seen cities across the globe take bold action, like Paris’
400 new miles of bike lanes. We’ve also seen cities double down on the status quo,
like Wuhan’s growing demand for private automobiles.
A post-pandemic New York City must prioritize and protect the people who
call it home. From safe and open streets to a citywide bike network to fast-moving
buses and trains, our future must be more resilient, equitable, and accessible for all
New Yorkers.
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Let’s build a better NYC together.
Today, on #GivingTuesday, we ask you to Take Action for New York City. Through
midnight, every gift, no matter the size, will be matched dollar-for-dollar by a
generous friend of TA. Together, we will transform New York into a more
compassionate and resilient city.
In partnership,
The TA Team

Transportation Alternatives | 111 John Street, Ste 260 | New York, NY 10038 | transalt.org
Privacy Policy | Subscription Preferences | View Online
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Catherine Borgia
Legislator, 9th District
Chair, Budget & Appropriations Committee
Co-Chair, Families Task Force

To:
From:
Date:
RE:

Committee Assignments:
Appointments
Environment & Health
Intergovernmental Services
Labor & Housing
Legislation
Planning, Economic Development, & Energy
Social Services

Hon. Benjamin Boykin, Chair, Board of Legislators
Catherine Borgia, Legislator
February 26, 2020
Report to add to March 9, 2020 Board of Legislators Meeting Agenda

Please add the attached report entitled “Event Inquiry: Concerns Pertaining to Gas Transmission
Lines at the Indian Point Nuclear Power Plant” from the U.S. Nuclear Regulatory Commission’s
Office of the Inspector General to the agenda for referral to the proper committees.
Thank you.
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OFFICE OF THE
INSPECTOR GENERAL
U.S. NUCLEAR
REGULATORY COMMISSION

Concerns Pertaining to Gas
Transmission Lines at the
Indian Point Nuclear Power Plant
Case No. 16-024

EVENT INQUIRY
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Office of the Inspector General
EVENT INQUIRY

Concerns Pertaining to Gas Transmission
Lines at the Indian Point Nuclear Power
Plant
Case No. 16-024
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Concerns Pertaining to Gas Transmission Lines at the Indian
Point Nuclear Power Plant
(Case No. 16-024)
Basis and Scope
The Office of the Inspector General (OIG), U.S. Nuclear Regulatory Commission (NRC),
initiated this event inquiry in response to concerns, communicated to OIG, from a citizen
stakeholder pertaining to NRC’s oversight of a 42-inch natural gas pipeline that was, at
the time, proposed to traverse Indian Point Energy Center (IPEC) property. This
pipeline, now in operation, was part of the Algonquin Incremental Market (AIM) Project,
which proposed to replace certain portions of the existing pipeline and install new
pipeline in the northeast United States. NRC’s role was to support the Federal Energy
Regulatory Commission’s (FERC) decision to approve or disapprove the project by
providing information to the FERC on the impacts of the AIM Project on IPEC. NRC’s
findings were documented in its Third-Quarter Integrated Inspection Report issued to
Entergy, IPEC’s license holder, on November 7, 2014.
In a publicly available Title 10 of the Code of Federal Regulations Section 2.206
(10 CFR) petition, dated October 15, 2014, and a letter to NRC dated July 27, 2015, the
stakeholder questioned the adequacy and completeness of the licensee’s (Entergy) site
hazards analysis and NRC’s independent and followup analyses prepared to determine
the safety impact on IPEC plant components due to the potential rupture of the
proposed high pressure 42-inch gas pipeline. The stakeholder also questioned whether
(1) NRC misled FERC and the public by claiming to FERC that there was no additional
risk associated with the proposed 42-inch gas pipeline, thereby putting at risk 20 million
people near IPEC; (2) NRC was aware of material false statements made by Entergy to
NRC with respect to the 42-inch gas pipeline; (3) NRC violated its procedures and
regulations when analyzing the potential safety impacts from the 42-inch gas pipeline;
and (4) NRC is allowing IPEC to operate in an unanalyzed condition.
OIG’s event inquiry examined NRC’s inspection report and underlying analysis used to
determine that Entergy appropriately concluded the 42-inch gas pipeline would not
introduce significant risk to safety-related systems, structures, and components; and
systems, structures, and components important-to-safety at IPEC. On March 3, 2015,
FERC issued an order formally approving the AIM Project. On January 7, 2017, the
pipeline went into use.
As part of this event inquiry, OIG also examined NRC’s response to the stakeholder’s
concerns over the 42-inch gas pipeline.

1
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Findings
Finding 1
While FERC’s approval of the AIM Project pipeline relied in part on NRC’s assessment
of Entergy’s site hazards analysis and NRC’s independent analysis of the impact of a
potential rupture of the portion of the pipeline that traversed IPEC property, OIG found
(1) NRC’s independent analysis was incorrectly portrayed in FERC’s approval
document as significantly more conservative than it actually was; (2) NRC’s inspection
report contained inaccuracies suggesting additional analysis had been conducted, when
this was not the case; and (3) NRC’s underlying independent analysis was conducted
using a computer program that the National Oceanic and Atmospheric Administration
(NOAA), which developed the program, said it was not designed for. Moreover, the
majority of NRC’s independent analysis described the impact of a potential rupture on
an above ground point on IPEC property that NRC believed presented the most credible
risk due to its exposure; however, ultimately the as-built 42-inch pipeline does not come
above ground anywhere on IPEC property but does traverse the IPEC property.
OIG also found that NRC decisionmakers had differing understandings of the
assumptions and factors driving the analysis conducted by an NRC Physical Scientist,
who NRC considered a subject matter expert and who was responsible for conducting,
documenting, and communicating his results. While the Physical Scientist attributed his
analysis assumptions to OIG as engineering judgment, he did not have a basis for it and
did not document a basis or a methodology in his report. When OIG briefed NRC
managers on the issues OIG identified in the Physical Scientist’s analysis, one noted
that because the Physical Scientist conducted multiple calculations with increasing
credit for pipeline enhancements, it appeared to be backwards engineering to get a
desired result. An NRC senior manager said the Physical Scientist’s use of credit for
enhanced piping was inappropriate in part because the pipeline enhancements were not
intended to mitigate the impact of a blast, but rather to reduce the chances of a rupture
in the first place.
Several NRC senior managers said that based on issues identified in this event inquiry
pertaining to the Physical Scientist’s analysis, it may be prudent to redo the analysis.
Finding 2
OIG found that through the stakeholder’s 2.206 petition and associated concerns –
which were relevant and on point – NRC was presented an opportunity to reevaluate
and confirm work previously conducted that supported the agency’s conclusion that
Entergy’s hazards analysis was reliable. However, NRC failed to thoroughly reexamine
the underlying premises of its analyses and did not accurately communicate its
analytical work performed.
First, in response to the stakeholder’s assertion that it would take longer than 3 minutes
for the pipeline operators in Houston, Texas, to close the valves, thereby stopping the
2
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flow of gas, NRC misrepresented the assumptions used in the followup bounding
analysis that was conducted to assess the impact of 60 minutes of gas released. While
NRC’s response to the stakeholder described having conducted an assessment that
assumed an infinite source of natural gas with the pipeline valves open for an hour,
OIG’s investigation found that NRC assessed only 1 minute of gas released. Moreover,
NRC never confirmed the validity of the licensee’s assumption that the valves could be
closed in 3 minutes. OIG contacted the pipeline operator who estimated it would take at
least 6 minutes after detection of a leak to close the valves. While the Physical Scientist
told OIG he used 1 minute of gas released in his calculations, NRC managers had
inconsistent understandings of the amount of mass the Physical Scientist used.
Second, in response to the stakeholder’s question of whether NRC performed a
validation and verification of NOAA’s computer program to ascertain its adequacy for
this purpose, NRC stated there was no need for NRC to perform a validation and
verification of the computer program. However, OIG contacted NOAA, which confirmed
the program is not designed for this purpose.
Third, NRC’s response to the stakeholder stated that NRC used the methodology and
equations of Regulatory Guide 1.91, NRC’s guidance for evaluating postulated
explosions near nuclear power plants, “without deviation”; however, OIG found that
NRC used a draft regulatory guide in lieu of the final, approved version (which had been
issued approximately 2 years prior) and deviated from the approved version in a
manner that was less conservative and had an impact on the analysis outcome.
Fourth, the stakeholder asked whether NRC had any quality assurance
requirements/procedures for conducting safety related calculations. NRC responded
that they do not perform safety related calculations and do not have a quality assurance
program for these calculations, but they said a peer review by a qualified NRC engineer
was performed on NRC’s independent analysis and followup analysis. OIG’s
investigation revealed that the assigned engineer, who felt there were more qualified
people in NRC to do this, performed a limited review that focused mainly on the
licensee’s hazards analysis and not NRC’s analyses.
An NRC senior manager conveyed to OIG that NRC decisionmakers rely on accurate
information from the staff to support decisions and communicate accurately to
stakeholders and, in this case, another Federal agency. However, NRC managers
confirmed they do not have a quality assurance process or a formal peer review
process to review this type of assessment.

3
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Concerns Pertaining to Gas Transmission Lines at the Indian
Point Nuclear Power Plant
(Case No. 16-024)
Background and Chronology
IPEC is a nuclear power station located on the east bank of the Hudson River in
Buchanan, NY, about 24 miles north of New York City, New York. According to IPEC’s
website, the station’s two operating reactors, Unit 2 and Unit 3, supply electricity for
about 3 million customers. Unit 1 was shut down in 1974 and is undergoing
decommissioning. Units 2 and 3 are scheduled for decommissioning beginning in 2020
and 2021, respectively. Initially licensed to Consolidated Edison Company of New York,
Inc., IPEC’s current license holder is Entergy Nuclear Operations, Inc. (Entergy), and
regulatory oversight for IPEC is provided by the NRC Region I office located in King of
Prussia, PA.
Natural gas pipelines have existed on the IPEC owner-controlled property since before
plant construction. Algonquin Gas Transmission Company1 (Algonquin) built a 26-inch
diameter natural gas pipeline in 1952 and an adjacent 30-inch natural gas pipeline in
1965, and both traverse IPEC property. As part of the initial licensing basis, the
licensee assessed each operating unit for postulated pipeline explosions of both
pipelines. The assessment used the measured “shortest distance” from the pipeline to
safety-related system, structures, and components (SSCs 2) as the safe distance to
meet NRC regulations. In response to later NRC requests focused on physical security,
Entergy expanded the licensing basis to also include above ground sections of the
pipelines. The assessments concluded no hazard to safe plant operation if a rupture of
the gas pipelines occurred. Licensees are required to adhere to their current licensing
basis or request an amendment depending on changes affecting the licensed operation
of the plant.
On February 28, 2014, Algonquin applied to FERC to construct, install, operate, and
maintain approximately 37 miles of pipeline and related facilities in New York,
Connecticut, and Massachusetts. The project was referred to as the Algonquin
Incremental Market (AIM) Project and proposed to replace certain portions of existing
pipeline and to install new pipeline in other areas. The AIM Project included a stretch of
new 42-inch pipeline across IPEC’s southern side. This new pipeline would transmit
gas at higher pressures than the existing 26- and 30-inch pipelines and would be
located further away than the existing pipelines from the plant’s safety-related SSCs
and Security Owner Controlled Area (SOCA), but closer to eight important to safety
(ITS 3) SSCs. A portion of the 42-inch pipeline crossing IPEC property would be
enhanced with more safety features than normal for new pipelines. The closest two
Algonquin is an indirect wholly owned subsidiary of Enbridge Energy Corporation.
Nuclear power plants are designed with SSCs that prevent or mitigate the consequences of postulated
accidents which could cause undue risk to the health and safety of the public.
3 Structures, systems, and components ITS shall be designed, fabricated, erected, and tested to quality
standards commensurate with the importance of the safety functions to be performed.
1
2

4
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pipeline safety valves (which could be used to shut off gas to the portion of the pipe
crossing IPEC property) encompassing the IPEC section of the pipe would be 3 miles
apart. The next two closest safety valves, which encompass the 3-mile stretch of
pipeline and its two safety valves, would be approximately 15 miles apart.
On April 2 and 23, 2014, NRC and FERC representatives met to discuss the AIM
Project, the Federal review process, and regulatory responsibilities. FERC provided an
overview of the role of a cooperating agency. 4 NRC declined to become a cooperating
agency but agreed to provide appropriate information, as needed, on the impacts of the
AIM Project.
On August 6, 2014, FERC issued a draft Environmental Impact Statement (EIS)
concerning the impact of the pipeline. 5 FERC concluded that based on its consultation
with NRC, Entergy was required to assess any new safety impacts on its IPEC facility
and provide its analysis to NRC. NRC’s role was to ensure that the IPEC licensee
adequately assessed the safety implications of the proposed pipeline at the nuclear site,
as well as to determine if the licensee’s analysis met the NRC’s requirements regarding
plant changes.
On August 24, 2014, Entergy completed its 10 CFR 50.59 6 safety evaluation and an
associated hazards analysis, which covered the consequences of a fire and explosion
following release of natural gas from the proposed new AIM Project 42-inch-diameter
pipeline. The 10 CFR 50.59 report noted,
While the proposed 42-inch pipeline is further from IP2 and IP3 SSCs
within the SOCA used to control access to the main plant area than the
existing pipelines, the new pipeline has a larger diameter than the existing
lines and operates at a higher pressure, and therefore is a change to the
current licensing basis for external hazards located near IP2 and IP3.
Because the 10 CFR 50.59 safety evaluation concluded there is a change to the current
licensing basis for design basis external hazards, Entergy was required to undertake the
associated hazards analysis. Entergy hired a consulting firm to prepare two supporting
evaluations referred to as the “hazards analysis.” The first evaluation included
calculations for the consequences of postulated explosions and fire with missile
generation 7 following the release of natural gas from the proposed new 42-inch pipeline
Under the National Environmental Policy Act (NEPA), upon request of a lead agency preparing an EIS,
any other Federal agency which has jurisdiction by law shall be a cooperating agency. In addition, any
other Federal agency which has special expertise with respect to any environmental issue that should be
addressed in the EIS may be a cooperating agency upon request of the lead agency.
5 NEPA requires Federal agencies prepare an Environmental Impact Statement (EIS) if a proposed major
federal action is determined to significantly affect the quality of the human environment.
6 A 10 CFR 50.59 review is a technical evaluation performed by a licensee to determine if a proposed
change to the facility represents a significant modification to the plant design and licensing bases as
described in the Final Safety Analysis Report and, therefore, requires NRC approval prior to
implementation.
7 Missile generation are projectiles associated with detonation of potentially explosive material.
4
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at two locations. Location one was the area on the underground piping that measured
the shortest distances to the SSCs ITS, as committed to in IPEC’s licensing basis.
Location two was based on measurements of an above ground pipeline rupture point on
the 42-inch pipeline, referred to as the “tie-in 8” location. Although the above ground
location was further away from the plant than the underground location, it was assessed
because of the potential impacts from intentional and malicious activity.
For both locations (above and below ground), Entergy measured the shortest distances
from the new 42-inch pipeline to several SSCs ITS and developed a table that identified
these distances per component.
For Entergy’s first evaluation, they used several methodologies and included in their
analysis factors for pipeline enhancements such as thicker piping, thicker corrosion
protection, greater burial depth, and installation of protective reinforced concrete mats to
impede access to the buried piping. Entergy assumed the isolation valves were 3-miles
apart and would close within 3 minutes of a pipeline rupture. Entergy claimed to have
done the explosion and fire assessments in accordance with NRC Regulatory Guide
1.91, “Evaluations of Explosions Postulated to Occur at Nearby Facilities and on
Transportation Routes Near Nuclear Power Plants,” Revision 2 9, (RG 1.91) as well as
using Areal Locations of Hazardous Atmospheres (ALOHA) and BREEZE computer
programs.
Entergy’s second evaluation was a statistical analysis of fire and explosions using “best
available” accident data for pipeline rupture frequency. This assessment determined
Exposure Rates 10 for a failure of the proposed 42-inch pipeline.
As documented in its 10 CFR 50.59 Safety Evaluation and Hazards Analysis, Entergy
concluded that the proposed pipeline did not pose a “significant reduction in the margin
of safety” for the public and that the change did not require prior NRC approval (i.e., a
license amendment). Entergy based this conclusion on pipeline design and installation
enhancements, the results from the fire and explosion evaluation, and the exposure rate
assessment. However, there were two exceptions that were below NRC’s threshold
criteria which required additional evaluation. The two exceptions were the
meteorological tower and the steam generator storage facility which are SSCs ITS. For
these two exceptions, Entergy provided safety justifications. Specifically, for the
meteorological tower, Entergy stated it had an alternative means to perform the
meteorological function. For the steam generator storage facility, the safety evaluation
demonstrated that failure of this component would not exceed the radiation dose limits
imposed by NRC guidelines.
In September 2014, NRC Region I performed a permanent plant modification inspection
(PMMI) at IPEC. One of several PMMI objectives is to verify that modifications to the
8 Pipeline “tie-in” locations are above ground and used for inspection and maintenance throughout the
entire pipeline.
9 Agencywide Documents Access and Management System (ADAMS) Accession Number ML12170A980
10 Exposure rates are analyses that demonstrate risk.
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plant have not affected the safety functions of important safety systems. As one of
three samples chosen for this inspection, NRC reviewed the 10 CFR 50.59 safety
evaluation and supporting hazards analysis, conducted a walk-down of the proposed
pipeline routing, and performed an independent analysis of the potential hazards
relative to the new 42-inch pipeline.
An NRC Region I Security Inspector conducted this inspection with support from a
Physical Scientist from NRC headquarters Office of New Reactors11 (NRO), Radiation
Protection and Accident Consequences Branch (RPAC). The Physical Scientist was
considered an NRC subject matter expert on external hazards. The Region I Security
Inspector did the on-site inspection activities while the Physical Scientist was tasked to
perform independent confirmatory calculations. The Physical Scientist documented the
results of his review in a six-page technical report titled, “Safety Review and
Confirmatory Analysis, Entergy’s 10 CFR 50.59 Safety Evaluation, Algonquin
Incremental Market (AIM) Project, Indian Point Energy Center (IPEC)” (NRC AIM
Project Safety Review). This report stated that the Physical Scientist performed
independent confirmatory calculations with conservative assumptions and rationale
using NRC RG 1.91 methodology and/or the ALOHA computer program to assess an
explosion, jet fire, and cloud fire at the above ground point on the pipeline and the
closest point (underground). The Physical Scientist’s analysis was based on a stretch
of pipeline consisting of about 3 miles between isolation valves, of which the enhanced
section of pipeline length is identified to be 3,935 feet, and closure of the isolation
valves within 3 minutes.
The Physical Scientist concluded that safety-related SSCs inside the SOCA passed the
safety criteria, but that nearby SSCs ITS would be affected because the calculated
minimum safe distances from the above ground reference point exceeded the safety
criteria. To address the exceedance, the report stated,
The staff finds that the impacts to the SSCs ITS from the proposed new
42-inch pipeline are bounded by the impacts from low probability events of
extreme natural phenomena (including seismic activity, tornado winds,
and hurricanes) which have been assessed and already addressed in the
Indian Point Units 2 and 3 Updated Final Safety Analysis Report. 12
The Physical Scientist’s NRC AIM Project Safety Review was reviewed by the Region
I Physical Security Inspector who shortened it into a four-page summary, or “feeder.”
This “feeder” was approved by two Region I Branch Chiefs and was incorporated into
the NRC’s Third-Quarter Integrated Inspection Report, issued to Entergy’s IPEC Site
Vice President on November 7, 2014 13. The inspection report concluded that the
proposed pipeline does not introduce significant additional risk to safety-related SSCs
and SSCs ITS at Indian Point Units 2 and 3; and, therefore, the change in the design
11 On October 13, 2019, NRO was reunified with the Office of Nuclear Reactor Regulation (NRR) and the
resulting organization retained the title NRR.
12 The most recent final safety analysis report (FSAR) includes the plant-specific design-basis information.
13 ADAMS Accession Number ML14314A052
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bases external hazards analysis associated with the proposed pipeline does not
require prior NRC review and approval.
As reflected in an Interagency Meeting Summary prepared by FERC, on October 17,
2014, FERC held a conference call with NRC to discuss NRC’s review of Entergy’s site
hazards analysis for IPEC relative to Algonquin’s proposed AIM Project. The summary
reflects that one FERC staff, one individual from the Natural Resource Group, LLC, and
six NRC staff members involved with IPEC attended the conference call. The meeting
summary conveyed that NRC had conducted an independent analysis of Entergy’s
10 CFR 50.59 submission and an independent confirmatory blast analysis. The
summary stated that Algonquin had committed to take additional mitigation measures to
enhance the pipeline design and construction, but that NRC’s analysis did not allow any
credit for these additional mitigation measures and assumed a catastrophic pipeline
failure. The summary stated that the review covered everything within the SOCA, which
includes everything inside the outer most fenced area of the facility (including the spent
fuel rods) and that “based on its review, the NRC came to the same conclusion that
Entergy did in its 10 CFR 50.59 submission. Therefore, NRC finds Entergy’s 10 CFR
50.59 submission acceptable and has determined that no prior approval from the NRC
is needed.”
On October 15, 2014 14, a citizen stakeholder submitted a 10 CFR 2.206 15 petition to the
NRC requesting the NRC to take enforcement action against Entergy for violating the
regulations of 10 CFR 50.9, “Completeness and Accuracy of Information,” 10 CFR Part
50, Appendix B, “Quality Assurance Requirements,” and 10 CFR 50.59, “Changes,
Tests, and Experiments.” The stakeholder provided numerous examples and direct
quotes from IPEC’s 10 CFR 50.59 Safety Evaluation and Hazard Analysis that he
believed violated these regulations.
In January 2015, the stakeholder presented his 2.206 concerns before an NRC Petition
Review Board (PRB). In the months that followed, the stakeholder continued to submit
additional information to support his allegation, including documents from the
stakeholder’s Freedom of Information Act (FOIA) requests to the NRC.
Also in January 2015, FERC issued its final EIS for the entire pipeline, assessing the
potential environmental effects of the construction and operation of the AIM Project in
accordance with the requirements of the National Environmental Policy Act. The EIS
conveyed the FERC staff’s conclusion that “approval of the proposed project would
result in some adverse environmental impacts; however, most of these impacts would

ADAMS Accession Number ML14294A758
10 CFR 2.206 has been a part of the NRC’s regulatory framework since the NRC was established in
1975. Section 2.206 permits any person to file a request to institute a proceeding pursuant to Section
2.202 of 10 CFR to modify, suspend, or revoke a license, or for other action as may be proper
(hereinafter referred to in this directive as to take enforcement-related action). Such a request is referred
to as a 2.206 petition.
14
15
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be reduced to less than significant levels with the implementation of Algonquin’s
proposed mitigation and the additional measures 16 recommended in the final EIS.”
The EIS quotes Entergy’s Safety Evaluation conclusion that
…based on the proposed routing of the 42-inch diameter pipeline further
from safety related equipment at IPEC, and accounting for the substantial
design and installation enhancements agreed to by [Algonquin], the
proposed AIM project poses no increased risks to IPEC and there is no
significant reduction in the margin of safety.
The EIS also describes NRC’s assessment of Entergy’s evaluation:
The NRC has reviewed the site hazards analysis performed by Entergy
and has performed an independent confirmatory analysis of the blast
analysis as well. The NRC issued its findings in a report dated
November 7, 2014. The NRC’s analysis did not include factoring in the
additional pipeline design measures identified by Entergy and committed
to by Algonquin and assumed a pipeline catastrophic failure. The review
covered everything within the Security Owner Controlled Area, which
includes everything inside the outermost fenced area of the facility
(including the area with the spent fuel rods). The NRC concluded that a
breach and explosion of the proposed 42-inch-diameter natural gas
pipeline would not adversely impact the safe operation of the facility.
On March 3, 2015, FERC’s Chairman and Commissioners issued an order formally
approving the AIM Project. Page 37 of the order states,
The NRC reviewed the site hazards analysis performed by Entergy and
performed an independent confirmatory analysis of the blast analysis as
well. The NRC’s analysis did not account for the additional pipeline
design measures identified by Entergy and committed to by Algonquin and
assumed a pipeline catastrophic failure. The review covered everything
within the Security Owner Controlled Area, which encompasses
everything inside the outermost fenced area of the facility including the
area with the spent fuel rods. The NRC concluded that a breach and
explosion of the proposed 42-inch-diameter natural gas pipeline would not
adversely impact the safe operation of the Indian Point Facility. Therefore,
Where the pipeline crossed IPEC property, these measures included (1) using internally coated piping
that “exceeds the most stringent Class 4 requirements set by the U.S. Department of Transportation
(even though this area is predominantly Class 3), (2) installing two parallel sets of fiber-reinforced
concrete mats over the pipeline that would act as a physical barrier over the buried pipe, (3) installing
yellow warning tape above and below the concrete slabs, (4) burying the pipeline to a minimum depth of 4
feet from the top of the pipeline, and (5) providing thicker external corrosion protection and internal
coating.
16
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the final EIS concludes that the project will not result in increased safety
impacts at the Indian Point facility.
On April 8, 2015, Entergy submitted a revised 10 CFR 50.59 assessment to the NRC,
acknowledging that amended pipeline plans indicated the 42-inch pipe would not come
above ground. The revised 10 CFR 50.59 assessment reevaluated the “tie-in” location
with the installed piping configuration and concluded that there were no increased risks
to IPEC from the proposed AIM Project and the original Safety Evaluation remained
bounding.
In April 2015, the stakeholder received a second FOIA response that he believed
supported his allegation that Entergy had provided a material false statement regarding
Enbridge’s ability to close the isolation valves within 3 minutes. The stakeholder
requested an opportunity for a second presentation to the PRB which was granted and
held on July 15, 2015. During the presentation, it was agreed that the stakeholder
would submit remaining questions in writing; subsequently, the stakeholder prepared a
written list of 39 questions that he submitted to the NRC on July 27, 2015.
In September 2015 17, the NRC rejected the stakeholder’s petition and in November
2015, provided answers to the stakeholder’s 39 questions.
On January 7, 2017, the pipeline went into use.
Part I. Problems Identified by OIG With NRC’s November 7, 2014, Inspection
Report and Underlying Analysis
OIG learned that while FERC relied heavily on NRC’s November 7, 2014, inspection
report as its basis for determining that IPEC could be safely shut down if a pipeline
accident occurred, the underlying analysis for the inspection report was based on

17

•

A series of NRC calculations – assessing the closest location of the
pipeline to plant components at a below ground point – that gave
increasing amounts of “credit” for pipeline enhancements until the level of
“credit” given resulted in an answer that demonstrated no increased risk, if
a rupture occurred, to any safety related SSCs and SSCs ITS inside the
SOCA. In contrast, both FERC’s EIS and its March 3, 2015, order approving the
AIM Project, state that NRC’s analysis did not account for the pipeline
enhancements. OIG notes that the approach used by NRC – of crediting
enhancements – was less conservative than the approach as described in the
FERC documents, which indicated that no credit was given for enhancements.

•

NRC’s analysis of the impact of a rupture in a non-existent, above-ground
point on the 42-inch pipeline. OIG learned that the 42-inch pipeline does not
go above ground at the “tie-in” location.

ADAMS Accession Number ML15251A023
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•

An inaccurate statement in NRC’s analysis that although there was
increased risk to SSCs ITS outside the SOCA if a pipeline rupture occurred,
this was acceptable because these impacts were “bounded” by the impacts
of extreme natural phenomena (e.g., tornadoes, hurricanes), which have
been assessed and already addressed in the Indian Point Units 2 and 3
Updated Final Safety Analysis Reports (UFSAR). OIG learned that these
impacts are not addressed in the Indian Point UFSARs.

•

NRC’s misguided use of the ALOHA program to assess an explosion, a jet
fire, and a cloud fire for the above and below ground portions of the
pipeline. Officials at the National Oceanic and Atmospheric Administration,
Office of Response and Restoration Emergency Response Division 18 (NOAA),
which created ALOHA, told OIG that ALOHA is not intended to assess impacts of
explosions involving the type of “supercritical 19” gas that would flow through the
42- inch pipe at IPEC. NOAA also told OIG ALOHA cannot assess 3 minutes of
gas release prior to valve closure even though NRC’s analysis claimed to do so,
and it cannot model a double ended pipe break, which NRC also claimed to have
done.
Finally, OIG learned from Enbridge that it would, in fact, take the pipeline
operators a minimum of 6 minutes after a leak is detected to manually close the
isolation valves and thereby stop the flow of gas into the ruptured portion, and
not 3 minutes as NRC claimed to have calculated using ALOHA. Enbridge also
told OIG that if there were an explosion near IPEC, operators would shut valves
that were approximately 14 miles apart rather than 3 miles apart as NRC
assumed in its analysis.

•

OIG also learned that NRC’s November 7, 2014, inspection report included
an inaccurate statement that as part of NRC’s analysis, the agency
assessed the impact of “missile generation” that would occur if safe
distance was exceeded for SSCs ITS. Although NRC determined that safe
distance was exceeded for SSCs ITS outside the SOCA, OIG learned that the
agency did not assess missile generation.

Witness interviews of two FERC headquarters-based engineers assigned to the AIM
Project revealed that FERC used NRC’s November 7, 2014, inspection report for its
Environmental Impact Statement (EIS) and FERC’s Commission relied heavily on
NRC’s expertise to determine if IPEC could be safely shut down in the event of a
pipeline accident, for approval of the portion of the AIM Project that crossed IPEC
property.

Department of Commerce, National Oceanic and Atmospheric Administration, National Ocean Service
Office of Response and Restoration Emergency Response Division, Seattle, Washington.
19 Methane gas is in a “supercritical” state at 850 psi and 25° Celsius.
18
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Review of NRC AIM Project Safety Review
The Physical Scientist’s NRC AIM Project Safety Review examined the potential impact
of a pipe rupture at two points on the pipeline. One point was underground; this was the
shortest distance to the SOCA – which is a point addressed in the plant’s current
licensing basis. The other location, discussed in the next section of this report, also in
the current licensing basis, was a site further from the plant where initial AIM Project
plans indicated the pipe would come above ground. The Physical Scientist’s review
concluded that safe distance would not be exceeded for the safety-related SSCs inside
the SOCA but would be exceeded for SSCs ITS outside the SOCA. According to his
report, pipe failure would not reduce any further the existing safety margins, and would
not pose a threat to the safe operation of the plant or safe shutdown because the
potential impacts to SSCs ITS outside the SOCA were bounded by previous studies
addressed in the licensee’s UFSAR. OIG noted that about five pages of the NRC AIM
Project Safety Review focused on the above ground point, and about one page focused
on the below ground point.
NRC Conducted Multiple Calculations Giving Increasing Amounts of Credit for
Pipeline Enhancements Until Answer Envisioned No Added Risk
In reviewing the Physical Scientist’s documentary materials supporting his analysis of
the nearest point, OIG noted the Physical Scientist conducted a series of calculations
on a particular point where the pipeline was enhanced with thicker piping, greater
corrosion resistance, deeper burial depth, and protective reinforced concrete mats
located above the buried piping. OIG noted that for each calculation, the Physical
Scientist made incremental adjustments by giving credit for pipe enhancement features
and using the average release instead of maximum release rate for the mass input
variable. OIG observed that once the calculation yielded results that met the safe
distance requirement, no additional credits were given. The first calculation used
maximum release rate and gave no credit for pipeline enhancement features and
yielded results that exceeded safe distance for safety related SSCs and SSCs ITS
within and outside the SOCA. The second calculation used maximum release rate and
gave 65 percent credit for pipeline enhancement features and yielded results that
exceeded safe distance for safety related SSCs and SSCs ITS within and outside the
SOCA. The third calculation used average release rate and gave no credit for pipeline
enhancements. The third calculation for safe distance met requirements for SSCs and
SSCs ITS inside the SOCA; however, it exceeded safe distances for SSCs ITS outside
the SOCA. The fourth calculation used average release rate and 65 percent credit for
pipeline enhancements. Only the fourth calculation met the safe distance requirement
for all reference points.
OIG noted that NRC’s use of credit for pipe enhancement features as described above
contradicts statements in FERC’s EIS and March 3, 2015, order approving the AIM
Project, which both state that NRC’s analysis did not account for the pipeline
enhancements.
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The Physical Scientist told OIG he relied on his engineering judgment 20 in assigning 65
percent credit for the pipeline safety features and for factoring in average release rate.
When asked to explain the basis for assigning 65 percent credit for pipeline
enhancements and for using the average release rate, instead of providing any
quantitative or empirical data to support his engineering judgment, the Physical Scientist
stated, “That is my call. That is my assumption.” Regarding his assigning 65 percent
credit for the pipeline safety features, the Physical Scientist told OIG, because the
pipeline is underground and has a layer of concrete slaps above, the pipeline will leak at
a slower rate than when above ground. “So that’s why one-third might be a reasonable
number.” Regarding his substitution of average release for maximum release rate, the
Physical Scientist told OIG, “an average value would be more [realistic] than a
conservative maximum value” because the gas would release at a slower rate due to
the pipe’s underground location. The Physical Scientist added, “At what rate I do not
know. The only possible rate it can be is an average rate.” The Physical Scientist told
OIG he did not describe the various underground scenarios in his NRC AIM Project
Safety Review but included his conclusion that the underground scenario would not
adversely impact the safe operation and shutdown of IPEC. He said it would have been
“too confusing to address so many scenarios, so many things.”
The Physical Scientist’s Branch Chief at the time, who assigned the Physical Scientist
to conduct the review, told OIG he was aware that the Physical Scientist ran many
scenarios, but the Physical Scientist did not go over the results or details with him. The
Branch Chief said that he knew the Physical Scientist took “65 percent credit” for the
pipeline enhancements based on his engineering judgment. When OIG shared the four
calculations and results with the fourth calculation not exceeding the minimum safe
distance, the Branch Chief said that it appeared, from looking at the Physical Scientist’s
scenarios, that the Physical Scientist was backward engineering for a desired result.
When OIG shared the statement in FERC’s EIS that described that the NRC’s analysis
did not include factoring in the additional pipeline design measures identified by Entergy
and committed to by Algonquin, the Branch Chief said that description is contrary
because the Physical Scientist did take credit for the pipeline enhancements.
NRC Analyzed a Non-Existent, Above-Ground Point
As noted above, the Physical Scientist also examined a second site further from the
plant where initial AIM Project plans indicated the pipe would come above ground.
However, OIG learned that while the initial 42-inch pipeline design proposed by
Algonquin indicated the new pipeline would come above ground on IPEC property, the
final pipeline design and pipeline as built never comes above ground on IPEC property.
OIG spoke with Enbridge regarding several matters under investigation. For the matter
of the above ground scenario, Enbridge told OIG that the 42-inch gas pipeline on IPEC
property never comes above ground. The only portion above ground is a “pig trap,” also
NUREG 1913, “Design Control in Pursuit of Engineering Excellence, A Quick Reference Guide for NRC
Inspectors,” defines engineering judgment as a determination based on prior examples, experience, or
observation that has not been subjected to rigorous engineering validation.
20
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known as a “pig station,” which is a configuration of pipes and “tie in” valves that are
used for cleaning, maintenance, and inspection. For the pig station near IPEC, the
largest diameter pipeline above ground is 26 inches.
OIG learned that while IPEC’s initial 10 CFR 50.59 analysis also assessed the proposed
above ground point, on April 8, 2015, IPEC submitted to NRC a revised 10 CFR 50.59
that acknowledged the change-in-design and re-assessed the impact of an explosion on
the pig station, using the specific dimensions associated with the as-built piping.
Although the revised 10 CFR 50.59 was provided to NRC – approximately 1 month after
FERC’s approval of pipeline construction and approximately 20 months before pipeline
went into operation – the NRC never conducted further analysis on the actual as-built
pipeline, and much of NRC’s analysis remains based on a non-existent, above ground
location.
The Physical Scientist told OIG that although he conducted multiple scenarios at the
underground closest location to the plant, the above ground location was the basis for
his conclusion for the NRC AIM Project Safety Review and the NRC inspection report.
The Physical Scientist viewed the above ground point as a more credible location for a
potential pipeline rupture since it was exposed on the surface.
The Physical Scientist’s Branch Chief said he was aware that the Physical Scientist
used the above ground point in his analysis. The Branch Chief said that Region I
looked at the Physical Scientist’s calculations too and he recalled discussions that the
calculations were based on the worst hazard to the closest SSCs. Furthermore, the
Branch Chief believed some conservatisms were employed by the Physical Scientist in
his calculations and modeling, such as catastrophic failure of the pipe closest above
ground location to the plant, which should provide for the worst-case scenario.
The NRC IPEC Project Manager who was also assigned as the 2.206 petition manager
for the stakeholder’s concerns was not aware that the reported result of the NRC’s
independent analysis was primarily based on the above ground location rather than the
closest point. The Project Manager, who was NRC’s primary communicator with FERC,
told OIG he assumed the reported confirmatory analysis was done at the closest
location to the plant for conservatism and to compare with Entergy’s analysis results.
The Project Manager clearly recalled that the 42-inch pipeline did not come above
ground while on IPEC’s property. The Project Manager said he would have expected
the worst-case scenario (e.g., no credit taken for enhancements, maximum release rate,
closest point to the plant) to have been assessed and was surprised that it was not.
NRC Incorrectly Stated Impacts Were Bounded by Previous Assessments
OIG also learned that both the NRC AIM Project Safety Review and NRC’s
November 7, 2014, inspection report each included an inaccurate statement suggesting
that prior analysis indicated that although the current analysis showed risk to the SSCs
ITS, these risks were “bounded” by previous studies. Specifically, the two reports
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stated that impacts to the SSCs ITS outside the SOCA from both the above ground and
below ground points analyzed
…are bounded by the impacts from low probability events of extreme
natural phenomena (including seismic activity, tornado winds, and
hurricanes) which have been previously assessed and are addressed in
the Indian Points Units 2 and 3 UFSAR. Indian Point Units 2 and 3 would
still be able to achieve safe shutdown conditions.
Through review of the Indian Point Units 2 and 3 UFSAR and verification with IPEC
officials, OIG learned the UFSAR does not address the bounding effects of extreme
natural phenomena on SSCs ITS outside the SOCA. RG 1.91 states that additional
analyses are required if SSCs ITS safe distances are not met.
The Physical Scientist recalled reporting that a pipe rupture impacting the SSCs ITS
was bounded by more severe accidents such as extreme natural phenomena already
evaluated in IPEC’s UFSAR. According to the Physical Scientist, he did not conduct
additional analysis because he believed the UFSAR already established this analysis.
NRC Used ALOHA to Model Scenarios Outside of ALOHA’s Parameters
Based on review of NRC’s Project AIM Safety Review and the Physical Scientist’s
supporting documentation, OIG learned that the Physical Scientist used the ALOHA
program to determine the impacts for the jet flame, cloud fire, vapor cloud explosion,
and unconfined explosion on IPEC’s SSCs related to safety and the SSCs ITS.
NOAA officials told OIG that ALOHA is designed for use during accidental chemical
spills to help emergency response professionals assess the risk associated with toxic
air hazards, thermal radiation from fires, and blast effects. NOAA officials explained
that although ALOHA includes an extensive library of chemical property data, and
models to assess the rate at which a chemical is released from containment and
vaporizes, it has technical limitations.
After reviewing the ALOHA assessments done by the NRC for IPEC, NOAA officials
provided OIG several areas of concern because they are outside the technical
limitations of ALOHA’s capability. First, ALOHA is not intended to assess impacts of
explosions involving the type of “supercritical” gas that would flow through the 42-inch
pipe at IPEC. According to NOAA officials, the pressure and temperature of the
methane gas that the NRC modeled is within the “supercritical” state. OIG provided
NOAA officials with the Physical Scientist’s ALOHA model assumptions and results.
NOAA officials told OIG that a simplified sensitivity assessment they ran, based on the
information provided by OIG, resulted in an approximate underestimation of mass of
flammable vapor released by 9 percent. This underestimation of mass resulted in a less
conservative value.
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Second, NOAA officials told OIG that ALOHA lacks the capability to assess 3-minutes of
gas release prior to valve closure – although NRC’s analysis stated it used a 3-minute
valve closure time in its NRC AIM Project Safety Review. According to NOAA, the
ALOHA program can assess only two valve scenarios – these are (1) valves closed
(i.e., 0 minutes of gas released) or (2) the valves are connected to an infinite source
(i.e., 60 minutes of gas released). For the valves closed scenario, ALOHA calculates
just the residual gas mass in the pipeline. ALOHA provides several results to include a
1-minute maximum release rate of mass and a total release of mass. Therefore,
statements in the Physical Scientist’s NRC AIM Project Safety Review describing the
estimated impacts that would result from an explosion, jet fire, and cloud fire,
“considering manual closure of the isolation valves within 3-minutes,” are inaccurate
because ALOHA does not have the capability to model this scenario.
Additionally, OIG learned that ALOHA is designed solely for vertical breaks into the
atmosphere and surrounding area; it is not designed for horizontal pipe breaks, it is not
designed to model buried pipe, and ALOHA cannot model a double ended break where
the pipe has broken in the middle and is leaking from both broken ends. The model can
calculate the release from one side of the pipeline, but not both sides together.
Finally, OIG learned from Enbridge that it would, in fact, take the company a minimum
of 6 minutes after leak detection to seal off the pipe and thereby stop the flow of gas into
the ruptured portion, and not 3 minutes as NRC tried to calculate using ALOHA.
Enbridge officials also told OIG that in the event of a rupture, operators would seal off
approximately 14 miles of the pipeline surrounding the rupture point, and not the 3 miles
the Physical Scientist used in his calculations.
The Physical Scientist told OIG he used ALOHA to determine the impacts for the jet
flame, cloud fire, vapor cloud explosion, and unconfined explosion on IPEC’s SSCs
related to safety and the SSCs ITS. The Physical Scientist told OIG he believed
ALOHA had been validated by the industry and was an accepted Environmental
Protection Agency (EPA) and NOAA model for the analysis conducted.
The Physical Scientist’s Branch Chief was not aware of ALOHA’s limitations as
described by NOAA, and said they caused him concern. He did not recall any
discussions with the Physical Scientist about the use of ALOHA.
NRC Inspection Report Incorrectly Stated Missile Generation Was Assessed
OIG compared the language in NRC’s November 7, 2014, inspection report description
of NRC’s “independent calculation results using conservative assumptions and
rationale” with the Physical Scientist’s calculations and the description in the NRC AIM
Project Safety Review. OIG noted that the inspection report states that NRC assessed
“missile generation.” Specifically, the November 7, 2014, inspection report stated,
The NRC’s Physical Scientist performed an independent analysis of the
hazards associated with the proposed pipeline. The analysis was
16
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performed based on the following conditions and hypothetical scenarios:
rupture of the proposed pipeline located near IPEC resulting in an
unconfined explosion or jet flame at the source; delayed vapor cloud fire
or vapor cloud explosion; and accompanying missile generation.
The NRC AIM Project Safety Review stated,
The analysis assumed that rupture of the natural gas pipeline may result
in an unconfined explosion or jet flame at the source, delayed vapor cloud
fire, or vapor cloud explosion. Missile generation may also accompany
the rupture/explosion.
However, OIG’s review of the Physical Scientist’s calculations did not support that
missile generation was assessed.
The Physical Scientist told OIG that he did not calculate missile generation because the
minimum safe distance did not exceed the SSCs. RG 1.91 suggests that additional
analysis, such as missile generation, be done if the minimum safe distance is exceeded
for SSCs ITS. However, the Physical Scientist argued that in light of his understanding
of RG 1.91, only the SSCs required further analysis if the minimum safe distance was
exceeded. The Physical Scientist acknowledged that he did not pay close attention to
the wording in RG 1.91 for SSCs ITS.
Interviews of NRC Managers
The Region I Branch Chief, who signed the November 7, 2014, inspection report,
confirmed that although Region I reviewed Entergy’s initial 10 CFR 50.59 as part of the
inspection, Region I relied heavily on the Physical Scientist’s NRC AIM Project Safety
Review to determine the inspection finding of “no finding” because Region I alone did
not have the expertise to make that decision. The Region I Branch Chief believed
FERC used NRC’s inspection report as one of the bases for its EIS and approval and
he believed the Physical Scientist used the most conservative location in his analysis,
which he believed was above ground.
In contrast, the Region I Deputy Regional Administrator, who was then the Region I
Director of Reactor Safety, said the staff’s 10 CFR 50.59 inspection did not rely on the
Physical Scientist’s calculations for the inspection’s outcome. However, the Physical
Scientist’s work gave the region added confidence that there was no technical issue that
Entergy might have missed and therefore no reason to challenge Entergy’s conclusion
that the new pipeline did not pose an increased risk and warrant a license amendment.
The Deputy Regional Administrator said prior to the OIG interview, he had not been
aware of the specific assumptions and factors the Physical Scientist had used in his
calculations pertaining to the above and below ground scenarios; however, he was
comfortable with the Physical Scientist’s approach. He said he was confident in the
outcome because it was a “very, very conservative approach.” Nevertheless, the
Deputy Regional Administrator acknowledged that based on the discrepancies
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described by OIG, it would be prudent to conduct additional analysis to demonstrate
there is no issue or problem.
In a series of meetings with NRC’s then-Deputy Executive Director for Reactor
Preparedness Programs (DEDR) (now retired), OIG described the discrepancies
identified in NRC’s AIM Project Safety Review. The DEDR was initially unfamiliar with
the specifics of NRC’s analysis, but said his understanding was the staff had done a
thoughtful review and he was comfortable with the conclusions reached. However,
based on the information OIG provided and his subsequent discussions with his
technical staff, he told OIG he would be open to assess whether any additional work
was needed after having an opportunity to review OIG’s report. He said if the staff
made any mistakes that raise questions, then “let’s demonstrate to ourselves that this
does not cast doubt on the overall conclusions that we drew. And, if it does, then we’ve
got some more work to do….”
OIG briefed the current DEDR on the results of this event inquiry. The DEDR, who was
familiar with Project AIM because he served as the Region I Regional Administrator in
the 2014-2018 timeframe, expressed serious concerns about the issues identified by
OIG. Specifically, the DEDR disagreed with the Physical Scientist’s use of credits for
enhanced piping in his underground calculations because the DEDR said the
enhancements were not intended to mitigate the effects of a blast but were intended to
reduce the chances of a pipe rupture in the first place (e.g., due to a backhoe or other
digging equipment). In addition, the DEDR was concerned that the Physical Scientist
did not provide a basis or explanation underlying his “engineering judgment.” According
to the DEDR, “engineering judgment does not mean winging it.”
With regard to inaccuracies in NRC’s November 7, 2014, inspection report (i.e., SSCs
ITS bounded by UFSAR and that missile generation was examined), the DEDR said
these factual errors were unacceptable and did not meet his expectations. The DEDR
was concerned about information NRC had publicly communicated, especially in an
agency decision document. The DEDR said if there were inaccuracies in an inspection
report “that other agencies are relying on,” there may be a need to clarify and amend
the record.
With regard to NOAA’s estimate that NRC’s analysis underrepresented the mass of gas
released in all scenarios by approximately 9 percent which resulted in a less
conservative value, the DEDR remarked he would expect the users of a code to
understand the code’s parameters and he was concerned about the non-conservative
results.
With regard to IPEC’s revised 10 CFR 50.59 safety evaluation based on the 42-inch
pipe not coming above ground in the final pipeline design, the DEDR assumed his
inspectors were aware and had reviewed and assessed the impact of the design
change. He was not concerned that the 42-inch pipe did not come above the ground
because an above-ground explosion would have a more far reaching impact than a
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below ground explosion at the same location. Therefore, the DEDR said the Physical
Scientist’s initial assessment of the above ground point was bounding.
In summary, the DEDR stated that NRC management has to rely on the information
provided to them by the agency’s technical experts. He said this information needs to
be accurate and robust for sound decisionmaking. He commented that while
communication can be challenging, in these matters, it needs to be sufficiently clear to
allow for sound agency decisions.
Part II. NRC’s Response to Stakeholder Concerns Over Project AIM Pipeline
NRC followed its 10 CFR 2.206 petition process in reviewing and responding to a citizen
stakeholder’s specific concerns about the impact of the new pipeline on IPEC property,
which resulted in NRC’s formal rejection of the stakeholder’s concerns reflected in the
original petition and in the stakeholder’s associated correspondence to NRC. However,
OIG learned that in communicating its decision to the stakeholder, NRC provided an
inaccurate description of the work NRC conducted to assess the stakeholder’s
concerns. The investigation also revealed that NRC provided inaccurate information in
response to the stakeholder’s questions to NRC concerning the agency’s NRC AIM
Project Safety Review.
Specifically, the stakeholder challenged
•

Both Entergy’s and the Physical Scientist’s assumption, in their respective
assessments, that the pipeline valves could be closed in 3 minutes. The
stakeholder asserted that it would not be possible for the valves to be closed
within 3 minutes and questioned why NRC did not inform FERC that the
fundamental assumptions and calculations were inaccurate. The stakeholder
also asserted that Entergy violated 10 CFR 50.9 by providing a material false
statement concerning the 3-minute valve closure times to the NRC in its 10 CFR
50.59 safety evaluation.
OIG learned from Enbridge (the pipeline company) that it would take at least
6 minutes to close the valves after a leak is detected. The investigation also
revealed that in response to the stakeholder’s concern about a material false
statement regarding the 3-minute closure time, NRC chose to conduct a
60-minute bounding analysis, and inaccurately described the results of its
followup calculation. This analysis was used to refute the stakeholder’s
allegation of a material false statement.

•

NRC’s use of ALOHA to assess the impact of pipe rupture on IPEC. The
stakeholder questioned why NRC would use ALOHA, which, according to the
stakeholder, “is prohibited for use for a gas pipeline rupture [and] not referenced
in RG 1.91, to calculate the blast radius of a rupture that could have a
devastating impact to the more than 20 million persons residing in the vicinity of

19

Attachment: COMM - Report-"Event Inquiry: Concerns Pertaining to Gas Transmission Lines at the Indian Point" - DRAFT (12485 : Report-

3.21.a

Packet Pg. 232

Indian Point.” The stakeholder also asked whether NRC performed a validation
and verification of the ALOHA program to ascertain its accuracy.
OIG’s investigation revealed that NRC informed the stakeholder that a validation
and verification of ALOHA was not necessary. However, as noted previously in
this report, NOAA, which created ALOHA, told OIG the program was not
designed to assess the scenarios used by NRC to support the NRC AIM Project
Safety Review.
•

NRC’s deviation from RG 1.91 in calculating blast radius. The stakeholder
asserted that NRC modified the equation for calculating the blast radius in RG
1.91 and asked why NRC failed to provide a basis for deviation from the
regulatory guide.
Although NRC’s response to the stakeholder claimed NRC used RG 1.91,
Revision 2, without deviation, OIG’s investigation identified that NRC deviated
from RG 1.91 in a manner that was less conservative and had an impact on the
outcome.

•

The quality assurance process used by NRC to verify the results of the
NRC AIM Project Safety Review and followup assessment. The stakeholder
asked whether NRC has any quality assurance requirements/procedures for
conducting safety related calculations.
NRC responded to the stakeholder that NRC does not perform safety related
calculations and does not have a quality assurance program for these
calculations; however, they said a peer review by a qualified NRC engineer was
performed on the NRC AIM Project Safety Review and followup assessment.
OIG’s investigation revealed the assigned engineer believed there were better
qualified NRC staff to do the review and he performed only a limited review.

OIG Review of Correspondence
OIG reviewed correspondence between the citizen stakeholder and NRC dated October
15, 2014, through November 6, 2015, reflecting the stakeholder’s concerns, and NRC’s
responses, about the safety impact on IPEC due to Enbridge’s proposed 42-inch
diameter natural gas pipeline that would traverse a portion of the owner-controlled
property at IPEC. In at least four letters to NRC and two presentations to the NRC
Petition Review Board (PRB), the stakeholder raised concerns and provided his
technical analysis to support his questions. The NRC responded with correspondence
that documented the agency’s position.
On October 15, 2014, the stakeholder submitted a 10 CFR 2.206 petition requesting
enforcement action against Entergy. This process is the primary mechanism by which
the public can request NRC take enforcement-type action related to licensees or
licensed activities. In the petition, the stakeholder stated that the hazards analysis,
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prepared by the licensee to determine the safety impact on IPEC due to the proposed
pipeline, is inadequate and incomplete, which violates several regulations including
10 CFR 50.9, “Completeness and Accuracy of Information” and 10 CFR 50.59,
“Changes, tests, and experiments.”
NRC responded to the stakeholder’s 2.206 petition by assigning a PRB to review the
stakeholder’s concerns. Throughout the petition process, the stakeholder was informed
of the staff’s progress primarily by the NRC IPEC Project Manager, who was assigned
to be the Petition Manager. The stakeholder was also provided an opportunity to
present to the PRB on two occasions. These actions align with guidance in
Management Directive 8.11, “Review Process for 10 CFR 2.206 Petitions.”
On January 28, 2015, the stakeholder made his first presentation before the PRB and
provided clarifying and supplemental information in support of his petition. During this
presentation, the stakeholder was accompanied by an individual with expertise in gas
pipeline operation and safety management.
Subsequent to that presentation, NRC informed the stakeholder that the PRB’s initial
recommendation was to reject the petition because the staff had previously reviewed
and resolved the items identified in his petition.
Prior to learning of the PRB’s initial recommendation, the stakeholder submitted a FOIA
request for all documents related to the proposed 42-inch gas pipeline for IPEC. After
receiving the FOIA responses, the stakeholder communicated additional concerns to
the NRC PRB, as well as the Commission, that included potential flaws with the staff’s
confirmatory analysis used to conclude there would be no hazard to safe plant operation
if a rupture of the gas pipelines occurred at IPEC.
On July 15, 2015 21, the stakeholder made a second presentation before the PRB. The
purpose of that meeting was to allow the stakeholder to comment on the initial
recommendation of the PRB and to provide supplementary information to his petition.
At this presentation, the stakeholder provided additional evidence to support his
concerns with (1) NRC’s use of the computer program ALOHA, (2) deviations from RG
1.91 equations, and (3) valve closure time assumption – which the stakeholder declared
as a material false statement.
Following the second presentation, the PRB met to determine whether the new
information provided sufficient details to change or modify the initial recommendation.
In NRC correspondence dated September 9, 2015, the stakeholder was informed that
the PRB recommended to reject the petition on the basis that all identified issues had
been previously reviewed and resolved. NRC’s letter stated the PRB recommendation
was reviewed and approved by senior management of the Office of Nuclear Reactor
Regulation. As agreed during the second presentation before the PRB, the NRC
21
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committed to providing responses to the 39 written questions from the stakeholder
under separate correspondence.
On November 6 22, 2015, the NRC responded to each of the stakeholder’s 39 questions.
The staff concluded that based on the review of Entergy’s 10 CFR 50.59 hazards
analysis and the NRC’s independent calculation results using conservative assumptions
and rationale, Entergy had appropriately concluded that the proposed pipeline does not
introduce more than minimal additional risk to IPEC, and therefore, the changes in the
external hazards analysis associated with the proposed pipeline did not require prior
NRC review and approval.
Additionally, the staff began its November 6, 2015, correspondence with a summary of
several of the stakeholder’s concerns. Of particular relevance to this case are
•

For the assumption of a 3-minute isolation valve closure time that the stakeholder
characterized as a material false statement (potential 10 CFR 50.9 violation) the
NRC claimed it performed a bounding sensitivity analysis for two scenarios, one
for 3 minutes of gas release and another for 60 minutes of gas release. NRC
reported the result of the 60-minute bounding sensitivity analysis was only
marginally different from the 3-minute valve closure assumption. According to
the NRC, “the staff concluded that valve closure times do not have a significant
impact on the site hazards analysis, and the licensee’s assumption of a 3-minute
valve closure time does not have a material impact on that analysis.”

•

Regarding the alleged inaccurate and incomplete 10 CFR 50.59 hazards analysis
prepared by Entergy, NRC stated it disagreed with the stakeholder’s assertions.
The agency reported that the staff stood by the initial conclusion, as documented
in the November 7, 2014, inspection report, that a potential rupture of the
proposed pipeline posed no threat to the safe operation of the plant or safe
shutdown of the plant.

•

With respect to the NRC withdrawing its findings to FERC that the proposed
pipeline would not present an unacceptable risk to IPEC, NRC stated that the
staff performed a thorough review of Entergy’s 10 CFR 50.59 site hazards
analysis and performed its own independent confirmatory analysis that is in
agreement with the licensee’s results. “The NRC has no basis to withdraw its
previous conclusions to FERC,” the letter stated.

Assumption that Pipeline Valves Could Be Closed in 3 Minutes and NRC’s
Followup Analysis
In correspondence dated January 28, 2015, and July 27, 2015, the stakeholder alleged
that Entergy’s site hazards analysis has a material false statement because the analysis
assumed that pipeline operators located in Houston, Texas, would be able to recognize
22
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a pipe rupture from pressure sensors located in the pipeline and take appropriate
actions to close the pipeline isolation valves within 3 minutes.
During the January 28, 2015, PRB meeting, an individual with expertise in pipeline
safety presented to the PRB the technical rationale 23 as to why significantly more time
would elapse before valve closure could be activated by the Houston-based pipeline
operators. According to this expert, the main signal to close valves is a significant
decrease in pipeline pressure. For example, this individual posed that if you have 15
miles of high-pressure gas pipeline, it would not go to zero pressure instantly – it might
be 20 minutes before the operators can recognize the valves need to be closed.
In response to this concern, the PRB asked for a “bounding sensitivity analysis” to be
conducted. The PRB sought to test what the impact would be with 60-minutes of gas
being released, with the assumption that if safety margins were not exceeded for
60-minutes, then they would not be exceeded for 3 minutes. The Physical Scientist who
prepared the NRC AIM Project Safety Review was assigned to conduct this task and
docketed his report on March 19, 2015, in the Agencywide Documents Access and
Management System (ADAMS). According to the report’s conclusion,
The analysis assumed that following a complete pipeline rupture, the
pipeline provides an infinite source of natural gas and the pipeline isolation
valves do not close for an hour. Based on this analysis, the NRC staff has
determined that there are only minimal changes to the peak overpressure
calculation and the heat flux calculation. Therefore, the staff concludes
that pipeline isolation valve closure times are inconsequential and the
previous staff conclusions that the proposed 42-inch diameter natural gas
pipeline at the Indian Point site does not represent an undue risk and that
the plant could safely shut down following a postulated pipeline rupture
remain valid.
This conclusion was communicated to the stakeholder in NRC’s correspondence dated
November 6, 2015. This response conveyed that the staff considered one scenario
where the isolation valves were assumed to close within 3-minutes, and a second
scenario that “assumed the release of gas for a full hour with the unbroken end of pipe
connected to an infinite source.” The letter stated, “the staff concluded that valve
closure times do not have a significant impact on the site hazards analysis, and the
licensee’s assumption of a 3-minute valve closure time does not have a material impact
on that analysis.”
OIG reviewed the Physical Scientist’s calculations for both the initial Project AIM Safety
Review and his work done in response to the PRB’s followup request and determined
that NRC’s November 6, 2015, correspondence inaccurately described the work done
by the Physical Scientist. Although ALOHA does have the capability to assess
According to the expert, the laws of thermodynamics provide the basis for pipe line rupture systemic
dynamics that sustain pressure in the system before the compressor station recognizes a rupture.
23
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60 minutes of gas released with an infinite source as well as the gas released in the first
minute, as noted earlier in this report, it does not have the capability to assess
3 minutes of gas release prior to valve closure. In fact, OIG determined that the
Physical Scientist used the 1-minute maximum gas release rate from ALOHA for both
the 3-minute scenario assessed in the NRC AIM Project Safety Review and the
60-minute scenario conducted in response to the PRB request.
The Physical Scientist acknowledged to OIG that he used the 1-minute maximum
release rate for his 3-minute analysis in the NRC AIM Project Safety Review and in his
followup analysis to the PRB request. He said he ran ALOHA for 60 minutes and got
results for both the total amount of mass released for 60-minutes and the 1-minute
maximum release. However, he added he used the 1-minute mass value in his
calculations because he considered it more realistic. According to the Physical
Scientist, he used engineering judgment based on his understanding that methane is
lighter than air and rises and disperses quickly. Furthermore, the Physical Scientist said
he reported out his results to the PRB as he described them in the NRC AIM Project
Safety Review and Confirmatory Analysis. The Physical Scientist told OIG that he
believed he accurately communicated to the PRB what he did and “how they interpreted
it, I do not know.”
While the Physical Scientist’s Branch Chief told OIG he thought the Physical Scientist
had used the 60-minutes total mass in the equation, the IPEC Project Manager who
wrote the November 6, 2015, correspondence, told OIG he was aware that the Physical
Scientist had used 1 minute. According to the Physical Scientist’s Branch Chief, the
mass value used by the Physical Scientist is not necessarily the issue; however, the
value chosen needs to be communicated accurately and transparent to the public.
NRC’s Use of ALOHA to Assess Impact of Pipe Rupture on IPEC
In communications with the NRC, the stakeholder questioned the use of ALOHA to
assess the quantity of gas released in a pipeline rupture. His rationale for questioning
this was his belief that ALOHA cannot be used since it cannot model gas release from a
pipe that has broken in the middle and is leaking from both broken ends and is not
referenced in RG 1.91. The stakeholder also asked whether NRC performed a
validation and verification of the ALOHA program to ascertain its accuracy.
In a letter dated November 6, 2015, to the stakeholder, the NRC responded,
There is no need for the NRC staff to perform a validation and
verification of the ALOHA computer program. ALOHA has been
measured against similar computer models and the results are
considered comparable.
This letter conveyed NRC staff believed ALOHA was an adequate program to use for
their assessments. Additionally, the letter conveyed that NRC was aware of the pipe
break limitation. The letter explained how the staff modeled its independent analysis to
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address this limitation by doubling the predicted gas release from the upstream side of a
pipe break to account for flow escaping from both sides of the break. The letter stated
this was a conservative approach.
As described previously in this report, OIG learned from the developers of ALOHA
(NOAA) that ALOHA does not model double-ended breaks plus several other limitations
that the NRC failed to consider.
Further, OIG reviewed the Physical Scientist’s calculations and observed that, contrary
to the information conveyed in NRC’s November 6, 2015, letter to the stakeholder, the
Physical Scientist did not double the predicted gas release for the majority of
calculations performed to support the November 7, 2014, NRC inspection report. He
also did not double the predicted gas release when conducting the “60-minute bounding
analysis” in response to the stakeholder’s questions about the 3-minute valve closure
time.
In contrast to NRC’s assertion in its letter to the stakeholder that it doubled the mass in
its independent and followup analyses, the Physical Scientist confirmed to OIG that he
doubled the predicted gas release only for the underground scenario assessed during
his NRC AIM Project Safety Review (where he also took 65 percent credit for the
enhanced piping). The Physical Scientist acknowledged he did not double the mass
when assessing the impact of a rupture above ground. The Physical Scientist said he
accurately described to his management his assumptions and rationale (i.e., doubled
the predicted gas release only for the underground scenario where he took 65 percent
credit for enhanced piping and did not double the predicted gas release in other
scenarios), and added, “but whether they absorb exactly that detail, everything, I'm not
sure.”
The IPEC Project Manager told OIG he knew ALOHA calculates flow only from one
direction. Contrary to what the Physical Scientist told OIG, the IPEC Project Manager
said it was his understanding that to compensate for this limitation, the Physical
Scientist doubled the predicted gas release amounts for all results reflected in the
November 7, 2014, inspection report to account for a double-ended break. The IPEC
Project Manager told OIG that NRC did not provide calculations to FERC but talked
them through the inspection report.
Also in contrast to the Physical Scientist’s explanation to OIG, the Physical Scientist’s
Branch Chief told OIG it was his understanding the Physical Scientist doubled the mass
value from ALOHA for both the above ground and below ground calculations. Also for
the 60-minute bounding calculation, the Branch Chief said he thought the Physical
Scientist assumed a double ended break. The Branch Chief recalled a meeting
regarding IPEC with Federal and State Government officials where participants
questioned this area and NRC discussed doubling the mass value to be conservative.
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NRC’s Deviation from RG 1.91 in Calculating the Blast Radius
In correspondence to NRC dated July 27, 2015, the stakeholder questioned NRC’s
adherence to RG 1.91 used to calculate the blast radius or safe distance. NRC
Regulatory Guide (RG) 1.91, "Evaluations of Explosions Postulated to Occur at Nearby
Facilities and on Transportation Routes Near Nuclear Power Plants," is the staff's
guidance document for evaluating the impact of explosions from nearby transportation
routes. This guidance defines an acceptable methodology for calculating safe distances
beyond which no adverse effect would occur on nuclear plant safety components.
The stakeholder questioned why the NRC either modified and/or ignored its primary
guidance, RG 1.91, and specifically questioned an undefined input parameter "Y" and
the lack of a significant change in the results when the gas release continued for
60-minutes instead of 3 minutes. The stakeholder, using RG 1.91 equations, alleged
the blast radius will increase by a factor of 2.71, or 3,000 feet, for the 60-minute
assessment.
In correspondence dated November 6, 2015, the NRC reported,
RG 1.91 is the staff's guidance document for evaluating the impact of
explosions from nearby facilities and transportation routes. Entergy and
the NRC used the methodology and equations of RG 1.91, without
deviation, to determine the blast radius of 1.0 psi. No other methodology
was used.
Additionally, the staff described that the “Y” represents the yield factor for methane as
stated in Table 1 of RG 1.91. Regarding the stakeholder’s concern with the lack of
significant difference between the 3-minute and 60-minute valve closure assessments,
the NRC reported,
The NRC staff disagrees with the above extrapolation of the blast radius
from 1,100 to 3,000 feet. As discussed in the response to question 4, it is
a misapplication of Equation (1) of RG 1.91 to extrapolate a 3-minute gas
pipeline release to a 1-hour gas pipeline release by multiplying the
available mass by a factor of 20 and taking the cube root. Multiplying the
calculated safe distances by a factor of 2.71 (i.e., the cube root of 20),
ignores buoyancy of natural gas and artificially assumes that the entire
amount of gas released over an hour will remain confined and available
for an explosion. Thus, the above argument extending the calculated safe
distance of 1,100 feet to 3,000 feet is flawed.
OIG reviewed the Physical Scientist’s calculations and determined the Physical
Scientist did use RG 1.91 Table 1’s Y value for methane. As noted previously in this
report, the lack of significance for the 3-minute versus 60-minute valve closure
assessments was due to 1-minute of mass that was used for both assessments.
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However, OIG noted that although NRC said its assessment did not deviate from RG
1.91 methodology, in fact, the RG 1.91 calculations for the underground and above
ground locations did deviate from RG 1.91 equations. Specifically, the Physical
Scientist used a different denominator – resulting in less conservative results. The
applicable RG 1.91 equation has the pre-set denominator of 4420 kJ/kg and the
Physical Scientist used 4500 kJ/kg.
During the course of several interviews with OIG, the Physical Scientist provided
varying explanations as to why he used 4500 kJ/kg for the denominator. None of his
explanations were consistent with RG 1.91, Revision 2, which NRC claimed had been
used without deviation. First, he said he rounded the denominator (4420 kJ/kg) to 4500
kJ/kg because he considered it a generally used “nominal value,” whereas the 4420
kJ/kg was the “precise value” and his change of values was “not going to make that
much difference.” In a second attempt to explain to OIG his basis for using 4500 kJ/kg,
the Physical Scientist provided a draft of RG 1.91 that preceded Revision 2, which
contained the pre-set denominator of 4500 kJ/kg. (OIG notes that RG 1.91, Revision 2,
had been approved in April 2013, more than 1 year prior to the Physical Scientist’s
independent analysis.) He also provided NRC fire protection references that use a
denominator of 4500 kJ/kg. The Physical Scientist also admitted he typically uses the
4500 kJ/kg denominator in similar safety assessments related to other NRC licensed
nuclear facilities.
The Physical Scientist did not consider his use of 4500 kJ/kg a deviation from RG 1.91
and as such did not inform NRC management of the change in the denominator.
However, the Physical Scientist agreed that following an NRC regulatory guide without
deviation meant following it as written to include applying “equations as they are.”
The Physical Scientist’s Branch Chief agreed that changing the denominator was a
deviation from RG 1.91. He added that because the conversion factor was changed to
a larger number, the results were less conservative, and this was an issue that should
be addressed. He also said that if you deviate from RG 1.91, it should be in the more
conservative direction and should be documented and communicated to all involved
because if the deviations are not communicated, it would be assumed that the RG was
used as written. According to the Physical Scientist’s Branch Chief, the use of a larger
denominator than prescribed in RG 1.91, in combination with 1-minute of mass (as
discussed previously in this report), undermined the ability of the NRC to add
conservatism for safety assurance.
The IPEC Project Manager was unaware that the denominator was changed and
agreed that changing the pre-set denominator modified the equation. According to the
IPEC Project Manager, the Physical Scientist reported that the equations in RG 1.91
were used as is and unchanged. The IPEC Project Manager explained to OIG that
raising the pre-set denominator made the result less conservative. He was not aware of
any flexibility that existed in RG 1.91 for using other values. He had no explanation as
to why someone would use anything other than the values in RG 1.91 equations.
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Quality Assurance Process Used by NRC To Verify the Results of the AIM Project
Safety Review and Followup Assessment
In correspondence dated July 27, 2015, the stakeholder questioned NRC’s quality
assurance process for verifying safety related calculations. In correspondence dated
November 6, 2015, the NRC responded to the stakeholder that the NRC staff does not
perform "safety-related" calculations and does not have a quality assurance process for
such calculations. The letter stated,
The NRC does not perform "safety-related calculations." Therefore, the
NRC staff does not have specific procedures for performing calculations
used to support inspections or to perform confirmatory analysis. The term,
"safety related calculations" implies formal calculations performed by
licensees for the design of NRC regulated facilities. Safety-related
calculations by licensees must be performed in accordance with approved
plant procedures and associated quality control. Calculations performed
by the staff do not require the same level of documentation and are
performed as needed to support independent confirmatory analysis.
NRC’s letter conveyed that in response to the stakeholder’s concerns, the staff
performed an independent analysis that received a peer review by a qualified NRC
engineer.
OIG learned that a headquarters Reactor Oversight Process (ROP) Engineer was
assigned to peer review the Physical Scientist’s analysis. The ROP Engineer told OIG
he was selected while attending an Executive Leadership Team meeting after he
mentioned he previously worked for Bechtel Power performing hazards analysis
calculations and had used ALOHA. He said he told the Executive Leadership Team
there was a Region IV staff member with better qualifications to conduct the review;
however, an NRC senior manager assigned the ROP Engineer to the task.
According to the ROP Engineer, he spent approximately 8 hours conducting this review,
and about “99 percent” of his time was focused on reviewing the licensee’s 10 CFR
50.59 safety evaluation. He said there is no formal process for conducting a peer
review. He said his approach was to talk to the Physical Scientist who described his
process to him; download ALOHA from the Internet; and apply the Physical Scientist’s
assumptions and numbers in ALOHA, which seemed reasonable to him; and he came
up with similar results. Then he wrote his conclusion that the independent analysis
performed by the Physical Scientist used acceptable methodologies and realistic
conservative assumptions and the conclusions matched the licensee’s. The ROP
Engineer said that he wrote his review summary in such a way that it “sent signals” that
his check was an unofficial peer review from one individual to another – similar to
inspectors sharing notes. The ROP Engineer said he was uncomfortable performing
this peer review since the NRC does not have a defendable, formal process in place to
conduct quality assurance or peer reviews.
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The IPEC Project Manager was aware that the NRC did a peer review to determine if
the Physical Scientist’s calculation looked reasonable. The IPEC Project Manager
recalled that the peer reviewer was qualified to do the peer review since he had
experience working with ALOHA in the past.
OIG learned from the Physical Scientist’s Branch Chief that typically peer reviews are
not done. However, due to the high visibility of this situation, to include the stakeholder,
NRC management decided to task another knowledgeable NRC staff member with
“taking a hard look” at the Physical Scientist’s calculations. The Physical Scientist’s
Branch Chief remembered that the peer reviewer did not identify any problems.
Interviews of NRC Managers
The Region I Deputy Regional Administrator, who was then the Region I Director of
Reactor Safety, was aware that 60 minutes of gas release was not used for the
bounding analysis, but that the amount assessed was something between 0 and
60 minutes. While he initially stated he thought the Physical Scientist used a number of
conservatisms in his assessment that made this situation “more safe,” later in the
interview he acknowledged there might be a need to reassess. The Region I Deputy
Regional Administrator also told OIG that he was not aware the Physical Scientist made
a change from the RG 1.91 equations. However, he could not speak to a potential
change in the denominator since he did not know why the Physical Scientist would do
that. However, if it was done, the NRC should have documented it and why the change
was made.
NRC’s then-Deputy Executive Director for Reactor Preparedness Programs (DEDR)
(now retired), told OIG he would expect the information that NRC documented and
provided to the stakeholder to align with the staff’s actual work for the NRC AIM Project
Safety Review. He also said he would be disappointed if the NRC used a draft
regulatory guide. Regarding the peer review, he told OIG that without talking to the
ROP Engineer who conducted the review, he did not have a sense of how thorough it
was. However, based on the description provided by OIG, and given stakeholder
attention to this issue and NRC’s reliance on the Physical Scientist’s assessment, NRC
should have done a better job with the peer review.
The current DEDR said he thought the Physical Scientist had assessed 3 minutes of
gas release and 60 minutes of gas release; however, based on the information provided
by OIG (i.e., that only 1 minute of gas release was assessed under both scenarios), the
DEDR said he was very concerned. He recalled the stakeholder’s question about
whether the pipe could actually be sealed off in 3 minutes, given the operators’ location
in Houston; he said this was why NRC chose to assess an hour because it would be a
“very bounding analysis.” However, he said, “what you are presenting to me here is
not.” He also recalled the stakeholder challenging the similarity of NRC’s results for the
3-minute and 60-minute analyses, and based on discussion with OIG, he now
recognized why the results were so similar (i.e., only 1 minute of mass was used for
each scenario).
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Regarding the Physical Scientist’s use of a draft version of RG 1.91, the current DEDR
said the Physical Scientist should not have used a draft, especially when there was an
approved guide available. The DEDR also said he would not have expected the
Physical Scientist to round the denominator unless it was a conscious decision to be
more conservative. However, he noted, in this case the rounding was in the nonconservative direction and was not documented or explained.
Regarding the “peer review,” the DEDR said it did not “sound like what was asserted as
a peer review was really well thought out.” OIG told the DEDR there were two NRC gas
plume experts in Region IV and the DEDR said he was inclined to have them
recalculate the blast radius and compare the outcome to the results that NRC has relied
upon. According to the DEDR, “it goes to the materiality…this all raises a lot of
questions.”
In response to OIG’s question about whether IPEC is operating in an unanalyzed
condition due to risks posed by the new 42-inch pipeline, the DEDR said, “The only
reason I would hesitate…to just jump in and say we are in an unanalyzed condition is
Entergy did analyze it. I have questions about how well we validated their analysis, so I
think we have more work to do, but I don’t think I would say they are in an unanalyzed
condition at this point.”
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HOTLINE NUMBER:
1-800-233-3497
THE OFFICE OF THE
INSPECTOR GENERAL
Attention: Hotline Program
Mail Stop O5E13
11555 Rockville Pike
Rockville, MD 20852-2738
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MaryJane Shimsky
Majority Leader, Legislator, 12th District
Co-Chair, Rules Committee

Committee Assignments:
Appointments
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Legislation
Parks & Recreation
Public Safety
Public Works & Transportation
Social Services

MEMORANDUM
TO:
FROM:
DATE:
RE:

Benjamin Boykin, Chair, Board of Legislators
MaryJane Shimsky, Legislator – 12th District
February 24, 2020
Los Angeles Times/“Plan Could Force California Utilities to Reimburse
Customers for Power Shut-Offs”/January 27, 2020/Taryn Luna

Please add the attached article to the PED&E agenda.

Tel: (914) 995-2821 • Fax: (914) 995-3884 • E-mail: Shimsky@westchesterlegislators.com
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Plan Could Force California Utilities to
Reimburse Customers for Power Shut-Offs
Taryn Luna | January 27, 2020

SACRAMENTO — California utilities could be banned from charging for electricity during power shutoffs and required to reimburse their customers for spoiled food or other financial losses under legislation
that cleared the state Senate on Monday.
Senate Bill 378, opposed by Pacific Gas & Electric and the state’s two other largest utilities, is a response
to the power shut-offs that left millions in the dark last year, a tool the companies began using to reduce
the risk of their electrical equipment starting wildfires. Supporters say the bill seeks to carefully balance
the need to prevent blazes that have killed scores of Californians with the unintended consequences of
power outages for residents and businesses.
“I’m not objecting to using surgical, well-planned blackouts to prevent wildfires,” said state Sen. Scott
Wiener (D-San Francisco), who introduced the bill. “Right now the fundamental problem is that utilities
have no incentive or obligation to take into account the harm to people that is caused by these blackouts.”
Widespread outages in October inspired concern throughout the state for elderly and medically fragile
customers, who might not be able to survive without power. In Northern California, Gov. Gavin Newsom
and other state officials criticized Pacific Gas & Electric for applying the blackouts too broadly and
longer than necessary.
Businesses complained about being forced to close and losing revenue. Local governments struggled to
keep traffic lights running, respond to 911 calls and maintain regular functions.
Wiener said he hopes his legislation will force utilities to consider the financial cost to their customers
and to only use blackouts as a measure of last resort as originally intended. He described the existing
framework of state laws and regulations as the “Wild, Wild West,” which allows utilities to shut off
power to avoid billions in potential wildfire liabilities without weighing the public safety risks.
But critics contend that the bill could swing the pendulum too far in the other direction, resulting in fewer
intentional blackouts and more wildfires.
“My concern is that we’re trying to save lives and these penalties may possibly lead companies to
hesitate, to blink, when it come to the lives of individuals,” said state Sen. Susan Rubio (D-Baldwin
Park), who voted for the bill but expressed reservations about its potential effects.
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Under the proposal, state regulators would be required by June 1, 2021, to establish a mechanism for
customers, local governments and others to seek reimbursement from utilities for losses from power
outages and craft rules to determine if the utilities can increase rates to offset those payments. The bill
would ban utilities from billing customers for electricity if they are out of power.
SB 378 also opens utilities up to civil liability if the California Public Utilities Commission determines
the company failed to reasonably and prudently implement the outage. Wiener’s proposal allows for civil
penalties of at least $250,000 for every 50,000 customers affected, which could be multiplied by each
hour that an outage takes place.
The California Chamber of Commerce argues that the bill penalizes use of a safety measure already
approved by the state. The Legislature originally supported shut-offs as a method of last resort to save
lives, and voted in 2018 to require the state’s three investor-owned utilities to annually submit outage
protocols to the state.
“While we recognize that [outages] cause significant financial impacts to all involved and that
conversations around proper balance must continue, penalizing the use of [outages] is contrary to the
state’s desire to prevent the catastrophic harm from wildfire-related events,” the chamber wrote in a letter
opposing the bill to state legislators.
SB 378, opposed by PG&E, Southern California Edison and San Diego Gas & Electric, now moves to the
Assembly as state regulators work simultaneously to develop new rules around power shut-offs in
response to the sweeping outages last year. The CPUC is expected to release guidelines in May regarding
identification and communication with at-risk communities prior to an outage.
https://www.latimes.com/california/story/2020-01-27/california-power-shutoffs-customers-compensated-utilities-lawmakers-plan
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